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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

. mopa Equities, Ltd. OV 00-10455-3HK (RNB:)

Plaintiff, -
vs. MEMORANDUM aad ORDER
Joint Briefing

re: Los Angeles Reni:
Stabilization Jr&inance

City of Los Angeles,
Defendart.

N e e St Tt e S N s S gt st

This matter is before the court on the parties’ Joint 3riel re:

Preemption of Los Angeles Rent Stabilization Ordinancze. Af:er fully

considering the briefs and papers pertaining to thess matters, hearing
oral argument from counsel'on Bugust 20, 2001, and reviewinj the post-
hearing supplemental briefing, we rule as follows:
I. Background |

Plaintiff Topa Equities, Ltd. (“TOPA*) filed suit against the
City of Los Angeles (“City°’) on September 28, 2000. TOPA s2eks a
declaration that the Low Income Housing Preservation and -Re;_ident

Homeownership Act of 1990 (“LIEPRHA") preempts certain provisions of

the 1990 Amendments to the Los Angel¢

EXTERED ON 1N

‘ u-nm}/z /33/

ion Ordinance
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("LARSO”). TOPA also seeks an injunction preventing enforcemen: gg
those provisions. In particular, TOPA asserts that the maximum céét,
L.A.M.C. § 151.02, and the vacaacy decontyxol, L.A.M.C. § 151.06(:?i
provisions of LARSO conflict with Congress"intent tc permit
prepayment of mortgages under § 236 of the National ¥Fousing Act.
A. Overview of the Federal Statutory Scheme
- The goal of the national ‘housing policy is to provide "a dscent

home and a suitable living enviroanment for every American family.”

42 U.S.C. §§ 1441; accord 42 U.S.C. § l44la(a); 12 U.S.C. 1701t. Any

prepayment right is part of this larger scheme to create affordable
low income housing in the United States. Congress ard the Lepartment
of Housing and Urban Development (“HUD"}, as the relevant regulatory
agency, have enacted the following laws and regulaticns which -
implement the national housing policy and affect TOPAL's alleged
prepayment right.
1. Holel 1n¢
Congress passed the National Housing Act (“NHA”) in 1934.

Initially, it subsidized projects developed, owned and manaced by

local authorities. See Chancellor Manor v. United States, £l Fed. Cl.

137, 140 (2001). Congress later authorized HUD te irplement the
national housing policies. 1In 1968, Congress amendeci the NrA by
adding § 236, 12 U.S.C. § 1715z-1, which provides mortgage interest
subsidies to private owners developing low income housing. See id.
In exchange, HUD limits the amount owners can .charge for rert and the

amount of operating profits the owners can obtain. $ee id.
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2, 24 CF.R §221.524 | )
In 1970, HUD enacted regulations permitting prepayment of the%?
forty—year, § 236-subsidized mortgages after only twaenty ye:rs.
§_g 24 C.P.R. § 221. 524(a)(xx} The regulations included the
following language with respect to prepayment:
A mortgage indebtedness may be prepaid in full and
[HUD’s] controls terminated without the prior consent
of [HUD) . . . where the prepayment occurs afte: the

expiration of 20 years from the date of the final
endoxrsement of the morggage .. . . .

The Emergency Low Income Housing Preservation Act of 1987
(*ELIHPA") was enacted by Congress out of a growing concern that many
owners of HUD projects would prepay their loans unde: 24 C.I'.R.

§ 221.524, which Congress believed would severely deplete the stock of
low income housing. 12 U.S.C. § 17151. ELIHPA effectively placed a-
two-year moratorium on brepayment rights. However, prepayment was
permitted “in accordancé with a plan of actidn'apprcved by HUT].”
ELIHPA § 221(a), 101 Stat. 1878-73. HUD could only approve prerayment
upon a written finding that any prepayment would have minimul inpact
upon th; availability of low income housing. Id..at § 225(a).

4.  LIHPRHA

On November 28, 1990, Congress enacted the Low [ncome lousting
Preservation and Resident Homeownership Act of 19390 (“LIHPRHA®).
Similar to ELIHPA, LIHPRHA only permitted prepayment with HiUD's
approval. See 12 U.S.C. § 4101(a) (stating that ownzrs. “may prepay,
and mortgageels) may apcept prepayment of, a mortgags on such rcusing
only in accordance with a plan of action approved by {HUD],”). HUD

could only approve mortgage prepayment after a written find:.ng that

3
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prepayment would have minimal impact on the availabi.ity of affctdablg

‘

low income housing in the ‘particular market served by the project.

12 U.S.C. § 4108. LIHPRHA also permitted HUD to offer incertives to

Al

_ownerg to remain in. the HUD program for the useful life of the

property, thereby preventing prepayment. Id.-at § 4. 09 | I{ HUC

approved an action plan to retain a participant in the progIam, but,
did not provide'the.needed funding within fifteen months, tle owner
could prepay the mortgage and exit the federal program. 12 U.S.C.
§ 4124(a)(1). D |
5. Housing Qpportunitv Program Extension Act

In March 1996, Congress passed the Housing Opportunity Prcgrém

"Extension Act (“HOPE”}, which lifted the prepayment restrictions

imposed by ELIHPA and LIHPRHA. P.L. 104-120, § 2(b) 1), 11( Stat,
534. HOPE permitted prepayment of § 236 mortgages so long &s owners
agreed not to raise rents for at least sixty days afLer prepayment.
14, ‘

B. Los Angeles Reut Stabilization Ordinance

LARSO went into effect on May 1, 1979. LARSO;s purpose is fto
regulate rents $o0 as to safeguard tenants from excessive rert '
increases, while at the same time providing landlord:s with ;ust and
reasonable returns from their rental uﬂits." LARSO 4 151.01: s€e also
Palos Verdes Shores Mobile Estates, Ltd. v. Citvy of 1,.A,. 142 Cél;
App. 3d 362, 369 .(1983). In 1990, the Los Angeles City Council
amended LARSO. The City asserts the amendments were not substartial
revisions, but simply clarifications of existing law. Seg 1.0s
Angeles, Cal., Ordinance 166320 § 4 (Nov. 22, 1990). The anencnents
provide that exempt rental units becbme immediately subject to LARSO

upon termination of federal regulation and that such units are rot

4
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‘subject to vacancy dereg&lation during any transition period; id.;
ggg_ngg L.A.M.C, §§'151.02,'151.06(c).. TOPA asserts that the primary
purpose of the 1990 amendments was to preserve low income rentals i£
ﬁdé,Angeles by capttring government assisted housing at below-merket
rental rates as soon as the properties left the federal prouran.
‘Joint Brief, pp. 7-8.

while participating in the HUD program, TOPA was exempt frcm
LARSC's definition of “Rental Units”. See L.A.M.C. § 151.0:'.) Once
TOPA exited the federal program, the exemption no longer appliec. As
a r;;ult, TOPA focuses on two provisions of the 1990 amendmente to
LARSO, which the City‘contends restricts TOPA’s base rents.

Thé firSt LARSO provision TOPA seeks to preempt is L.A M.C.
h § 151.02, wﬁich'defines maximum rent as:
The highest legal monthly rate of rent which was in
effect for the rental unit during any portion of the
month of April 1973. If a rental unit was not ‘ented
during said month, then it shall be the highest legal
monthly rate of rent in effect between October L1, 1978

and March 31, 1979. 1If a rental unit was not rented
during this perioed, then it shall be the rent lzgally

! subdivigsion 5 of the definition of Rental Units exemgts:

Housing accommodationz which a government unit.
agency or authority owns, operates, 0Oy maniges, OF
which are specifically exempted from municipal
rent regulation by state or federal law or
administrative regulation, or as to which rental
assistance is paid pursuant to (HUD’s Section 8
Federal Rent Subsidy Program]. This exception
shall not apply once the govermmental ownership,
operation, management, regulation, or rentail
assistance is discontinued.

TOPA was exempt under subdivision 5 because HUD's

'.Regulatory Agreement with TOPA established and limitzd the

nmonthly rent, thereby exempting the project from LARSO. Se»

Def.’s Reply, Ex. D.




UsSDC

© 0 < o "N e W

10

11
12
13
14
15
16
17
18
1%
20
21
22
23
24
25
26
27

28

. | . Apr 10 2002  8:39 P.08
. 4/9702 2:08 PAGE 7/29 RightFAX

in effect at the time the rental unit was or is first _
rerented after the effective date of this chapter. o
where a_rental unit was ggsmt from the provisions of ' '
this chapte er Subdivision 5 of t finit:on of
“Rental Units” ;n this ggtxon, the maximum ren!: shall
be the amount of rent 1as; harged for the ;gnn:l un;t
“-while it was exempt,
L.A.M.C. § 151,02 (emphasis added 'to reflect the 1990 amendnent).
The second section of LARSO that TOPA seeks to preempt is the
vacancy decontrol provision. As to most properxties, Sectior. 151.06(c)

states that:

(L] la) rental unlt {i8] vacated voluntarily o as a result
of an eviction or termination of tenancy . . . the maximury
rent or maxirum adjusted rent may be increased .0 any :mount
upon the re-rental of the rental unit. Thereafter, so long
" .as the rental unit continues to be rented to one or more of
the same persons, no other reat increase shall be imposied
pursuant to this subsectzon
The 1990 amendment, however, provides that the vacancy decor.trol
provision would not apply *{ilf a rental unit is vacated as a result
of the termindtion .of the reégulation of the rental unit under any
local, state, of federal program.” Id. at subsection 5.
Although these provisions establish base rents, LARSO includes
provisions to adjust rents so that an owner may obtain a fair ard

reasonable return on its investment. See.L.A.M.C. § 151.07/B)(1).?

3 section 151.07(B){1) gives Hearing Officers avthority to
grant rent increases if the “officer finds that such increase is
in keeping with the purposes of this chapter and that the mximim
rent or maximum adjusted rent otherwise permitted . . . does nct
constitute a just and reasonable return on the rental unit «r
units.” TOPA has not applied for any increases unde:

§ 151.07(B) (1). See Richman Decl. ¥ 16. Instead TOPA contends
that its base rents should not be limited by the max.mum rent ard
vacancy decontrol provisions of the 1990 amendments. See, «.g.,
Joint Brief, pp. 8-9.
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c [ TOP‘ . » .
TOPA entered into a Regulatory Agreement with HUD under § 236§of
the NHA on Jul? 12, 1971 for the Morten Gardens Apar—=ments. TCFA,

cbtained a HUD-subsidized forty-year mortgage, making TOPA’s effective

interest rate one percent. The Regulatory Agreement does not irclude

any . prepayment  right .’
On February 1, 1994, TOPA applied for a new plan of actior. under

LIHPRHA, which HUD approved ¢on August 1, 1995. Due 3¢ reducticrs in

|| LTHPRHA funding,- TOPA‘'s plan was never funded. It never received. the

increased rents or other HUD approved incentives under LIHPRHA. On
January 22, 1998, TOPA gave the required statutory notice and prepaid

its § 236-supsidizedwmortgage under HOPE. . In. 2000, :zhe Housing

- Buthority of Los Angeles informed TOPA that, pursuan: to LARSO, it

must. roll-back rents to:the amounts charged under § 236. TOPA

contends LIHPRHA preempts the maximum rent and vacancy decontrel

. provisions of LARSO’s 1990 amendments.

II. Preamption
Under the Supremacy Clause, laws interfering wi:ch or contrxery to
federal laws are preempted. U.S. Const., Art VI, cl.2, Gibhons v,

Qgden, 22 U.S. (9 Wheat) 1 (1824): Fid, Fed. Sav, & soan As:;cg. Vv. de
la Cuesta, 458 U.S. 141, 152-53 (1982) (citations omitted). The

7 The Note accompanying the Deed of Trust did permit
prepayment, but included a standard mortgage prepaymznt penalty.
See Compl., Bx. C. (“In the event of prepayment of principal
during any one calendar year in an amount in excessive of 15
percent of the original principal amount of the note [the
mortgagor is] bound to pay . . . @ premium or charge equal .o 3
percent of the amount of such excess less 1/8 of 1 psrcent Ior
each 12-month perioed which has elapsed since the dat= of this
note,”).
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Supreme Court recognizes three types of preemption: express, fiequ
and conflict preemption. §See Fid. Fed. Sav. & Loan Assoc., at 15%}
The Ninth Circuit has recognized that the different categorigs of
preemption are not “rigidly distinct” and that the ultimate touchstone
of preemption analysis'is.thé intent of Conéress, whi.ch can'be
expressly stated or implied from the strﬁcture'and purpose cf a
statute. Williamson v. Gepn. Dynamics Corp., 208 F.3d 1144, ilSO (§th

Cir. 2000) (citing Cipollene v. Liggett Group, Inc., 505 U.:. 504, 516

(1992)); see elso Gade v. Nat’'l Solid Wasteg Mgmt., Assoc., *05 U.S.
88, 98 (1992). '

The party asserting preemption must overcome a high burden to

show Congress’ intent to preempt state or lo¢al law. See Medtrenic

Inc, v. Lohr, 518 U.S. 470, 485 (1996) (“we have long preswied that
Congress does not cavalierly pre-empt state law . . ."). Preemption

analysis begins *with the assumption that thé histor:.c policg pcwers
of the States were not to be' superceded by the Federal Act inless that

was the clear and manifest purpose of Congress.’ 1d.:;: see ilsc Indus.

Truck Ass‘n, Inc. v, Hemry, 125 F.3d 1305, 1309 (9th Cir. 1497) _
{citations omitted). *Moreover, ‘preemption of state law by feceral
=tatute or regulatioen im not favored in the absence of persuasive
reasons either that the nature of the regulated subject matter ;érmits

no other conclusion, or that the Congress has unmistgkably £:0

¢ We omit any discussion of field preemption because neithsrt
party has raised it, Additionally, Congress has not entirel.y

occupied the field of housing. See, e.g9., Rowe v. Pjerce, 622 I,
Supp. 1030, 1033 (D.D.C. 1585) (“Housing is an area where
Congress intended . . . two complementary systems of regulations

to supplement each other with local law providing the general
background law and federal law intervening only wher: federal
involvenment is deemed necessary.”).

8
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ordained.’” ;;!ig;gL_uggggg;, 96 ¥. Supp. 2d 968, 973~74 (1.D. Cal;
1999) (quoting Chi. & N.W. Trucking Co. v, Kalo Brick & Tile Cc., ‘450
U.s. 311, 317 (1981)). ?
IXI. sg Pre ion

_TOPA does not invoke express preemption.® In ary event, express
preemption does not apply in this case. Unlike LIEPRHA, the NEH2,

24 C.F.R. § 221.524, and HOPE do not contain any express preemption

- language.

TOPA concedes it prepaid its mortgage under HOPEZ. Pl.'s Jcint
Brief, p.6 {“TOPA gave notice and prepaid its § 236 mortgag: on -
Januvary 22, 1938 under HbPE.”}. Although TOPA applied for :ncertives
under LIHPRHA and its plan of action was approved, the projuct was
never funded. As a result, TOPA never operated unde:r LIHPRHA's
jncentives or prepaid as permitted under LIHPRHA. Therefore,

LIHPRAA’s preemption provision does not expressly apply to this case.

_See Kenneth Arms Tenant ASseC., v. Martipez, 2001 U.S. Dist. LEXIS

11470, at * 25-26 (B.D. Cal. July 3, 2001) (finding that express
preemption provision of‘12 U.S.C. § 4122 was not applicable beczuse
the property never operated under LIHPRHA).

zv. conflict Preegotion

State law is preempted to the extent it actually confl:ctes with

federal statutes or the Constitution. Barnett Bank of Marion County
v.. Nelson, 517 U,S5. 25, 31 (1996). Conflict preemption cccurs when it

is *impossible for a private party to comply with bo:h state arc.

’ Notwithstanding its occasional arguments that resemble
claims of express preemption, TOPA eschews reliance on exprass
preemption. §e¢ Joint Brief, p. 10 (only arguing that confiict
preemption applies). Conseguently, we view TOPA’s azgument: as
only raising conflict preemption. :
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federal requirements” or when state law “stands as an obstacle to.Fhe
accomplishment and execution of the full purposes anc ébjectives é?
Congress.* Ereightline _v. Myrick, 514 U.S. 280, 287 (1997f}
{internal quotations omitted).

A. Congressional Ianteat

Congressional intent is primarily *discerned from the language of

the . . . statute and the ‘statutory framework’ surrounding it.-®
Medtronic Inc . y. Lohr, 518 U.S. 470, 485-86 (1596) 'citaticns
omitted). When QOnstruiﬁg'Cdngressional intent, statuﬁes m st be read
in relation to'théir placement in thé overall statutory scheme. See
id. at 486 (1996). Therefore, LIHPRHA and HOPE must bé analyzed in
the larger contgxt of.;hé WHA and '§ 236 inuparticular. 

TOPA ésserts that &llowing owners tonprépay.the;r mortgages and
éxit the federal program was a Congressional goal. fiee Pl.’'s SUpp;
Brief re: Governmental Intent, pp. 2-3. TOPA thus bulieves the .
maximum rent and vacanc# decdntrql provisions of LARNO are preempted

because they intentionally interfere with the Congressional objective

| of encouraging private participation in low income housing ly allowing

participants to prepay subsidized mortgages and exit the progran.® In

the alternative, TOPA amserts that if prepavment was not a ¢oal, it

“was an important facet of the program to induce private particiration,

However, neither this alleged goal nor the asse:tion that
prepayment was & necessary inducement for private pa:‘ticipatior is

borne out by the structure or legislative history swrrounding tle

§ TOPA concedes that there is “scant” evidence cf
Congressional intent prior to ELIKPA. Id. at p. 8., Although
TOPA references a few statements contained within ELIHPA'sS
legislative history, the parties primarily focus on LIHPRHA anc
its legislative history.

10
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relevant laws and regulations, with the exception of LIHPRHI. g
Furthermore, the Subsequent enactment of HOPE obscures any ;olléy or
intent evidenced by LIHPRMA.

1. Section 236 of the NHA

TOPA argues that prepayment was an integral part of § 236 cf the

‘NHA'and necessary to induce private participation. However, nothing

in § 236 itself ox in its legislative history supports TOPA'S
assertion.’

Federal courts have Trepeatedly recognized that Congres: intended
the NHA primarxily to benéfit residents of low income housing, not
cormercial developers. See Ghancellor Manor L.P. v. United Stateg,
51 Fed. Cl. 137, 154 n. 3 (2001) (citing United States v. Haivey,

68 F. Supp. 2d 1010, 1016-17 (S.D. Ind. 1998); United States v, Golden

Acres, Igc., 702 F. Supp. 10987, 1103 n.3 (D. Del. 1968); United States
v. Winthron Towers. 628 F.2d 1028, 1036 (7th Cir. 1980): Qecer-
Riverside Assoc. v, City of Minneapplig, 606 F.2d 254, 258 (8th Cir.
1979); M.B. Guar Co. v City of Akron, 546 F.2d 201, 204 (6th Cir.
1976)). The NHA's stated purpose is to provide "a decent hcme and a
suitable living enviroament for every American family,” 42 U.S.C.

§ 1441; accoxd 42 U.S.C. § 144lala); 12 U.S.C. § 170Lt. The text of

§ 236 does not include any prepayment right nor does it ever.
implicitly reference one. Moreover, neither party has offered any

evidence that in the enactment of § 236, Congress infended to

7 The NHA was enacted in 1934 and has been subject to
numerous amendments. The subsidized mortgage interest programs
at issue were created by § 236, which is where we beqgin our
analysis of congressional intent.

11
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guarantee a prepayment right or permit an owner to exit frox the

..
e

govérnment prograim at market rates. ;
TOPA then argues that if prepayment was not a gcal, it was 2
method Congress utilized to obtain private participation, which was
clearly a goal of the NHA. Similarly, no legislative history from
that time indicates that Congress intended prepayment ﬁo be an
important method for obtaining private participation. If anything,

the fact that Congress required a forty-year, instead of a twenty-

'Year, mortgage indicates its preference that owners remain in tae

program for the entire fdfty years. Viewed as a whole, § 236 does not
evidence any concern, much less intent, by Congress that prepayment
after twenty years be an essential inducement in realizing the goal of
increésing low income housing‘by privaﬁe participation.

Because the right to prepay was not part of § 276, but was
actually initiated by HUD through a regulation, the legislative
history of § 236 does little to inform the purpose of any-prepaymnent
right.

2. 2 F.R. 221.52

Federal regulations can preempt state and local laws. FEid. Fed.
Sav. & Lean v. de la Cuesta, 458 U.S. 141, 153-54 (1982). ‘Where
Congress has directed an administrator to exercise his discrerion, his
judgments are subject to judicial review only to determine whether he
has exceeded his statutory authority or acted arbitrarily.” Id. at
153-5¢. .Congress need not expressly authorize an agency to preespt

state law. Jd. 1Instead we should focus on whether '1) the agency

12
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3

1{l meant to preempt.the relevant state law and (2) such action was within

)
LA ]
v

the scope of the agency’s delegated authority.® Id.

4

2
3 24 C.F.R. § 221.524° does not clearly state any intent by FID to
4

preempt state law. Moreover, beyond the actual text, both parties

n

agree that there is “scant legislative history behind HUD’s

6| regulation.” Pl.’'s Supp: Brief, p.6. Upon Close xeview, no

8} to preempt relevant state laws, such as LARSO.
9 : Although'TOPA“&Ssertsﬂthis section on its face demonstrates the

10|l requisite intent, TOPA fails to distinguish between a right to pirepay

11 and thereby exit the federal program, and the right to prepay and .

12‘ obtain exemption from local ordinances. This ‘regulation does no:
13|l provide any evidence of HUD's intent to convey the latter rijht.

TOPA has not borne its burden of showing that HUD's intent was to

preempt local rent control ordinances when it promulgated 24 C.F¥.R.

16|} § 221.524.

17 3. . LIHPRHA
18 a. Section'4122
19 TOPA‘s argument almost exclusively focuses on the text of LIHPRHA

20| and its legislative history. TQPA does not argue that 12 U.S.C.
21 '

22 ¢ The City argues that the HUD Secretary is without
authority to preempt state law because the federal statute did
231l not delegate “the authority to preempt local police rower
24 regulations after prepayment.” Def.‘s Supp. Brief re:
Legislative History, p. 6 (emphasis in original). Hcwever, “a
25( pre-emptive regulation's force does not depend on express
congressional authorization to displace state law.? Fid. Fed,
26| sav. & loan, 458 U.S. at 154. Additionally, we neeé not decid:

- ‘this issue, as we find that 24 C.F.R. § 221.524 does not preemp:
“ 1} LARSO. :

28 9

See supra, at p. 3, for the text of the regulaction.

13

7|l contemporaneous legislative history exists that dindicates HUD's intent

e —————— ———




UsDc-

W

an

w O 9

10
11

13
13
15
1ls
17
18
19

20

21
22
23
24
25
26
27
28

v

| Apr 10 2002  8:43 P.16
'4/9/02 2:06 DPAGE 15/29 RightFAX

§ 4122(a) expressly preempts LARSO. Instead, under conflict )
preemption, TOPA asserts that the preemption provisicn Of § 4122(%5 is
evidence of Congress’ intent to permit unfettered prepayment within

the overall statutory scheme of the NHA. See Jt. Briefing, p. 16.

while both express and coriflict preemption turn on congressional

‘intent, under express preemption, “Congress’ tommand is explicitly

stated in the statute’s language,” where under conflict preeﬁption,
Congress’ command is “implicitly contained in its structure and
purpose.” See Gade v. _Nat'l Solid Wastes Management, 505 U.S. at 98
{citations omitted). Because the parties are not relying upon express
preemption, we must lo§k=beyond the language of LIHPRHMA's preemption
clause to the entire statutory framework of the NHA and LIHIRHA to
determine if an unfettered right to prepayment was a goal of the NHA
or a necessary inducement for private participation. ‘See Megdtronic,
iInc._vy. lohr, 518 us 470, 485-86 (1996).

12 U.S.C. § 4122 reads in relevant part:

{a) In general

No State or political subdivision of a State may establish,
continue in effect, or enforce any law or regulation tlat--
(1) restricts or inhibits the prepayment of any mortgace
described in section 4119(1) of this title . . . on eligible
low income housing .

{3) is inconsistent with any provision of this siubchapter,
including any law, regulation, or other restriction thet
limits or impairg the ability of any owner of el.igible low
income housing to receive incentives authorized under this
subchapter {including authorization to increase rental
~rates, transfer the housing, obtain secondary f.nancing., or
use the proceeds of any of such incentives); or
{4) in its applicability to low-incame housing .5 limited
only to eligible low-income housing for which the owner has
prepaid the mortgage or terminated the insurance contrict.

- Any law, regulation, or restriction described under
paragraph (1), (2), (3}, or (4) shall be ineffeutive ard ary
eligible low-income housing exempt from law, regulatior, oz
restriction, only to the extent it violates the provisions
of this subsection.

14
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- (b) Effect ‘ D .
This section shall not prevent the establishment, continuing 2
in effect, or enforcement of any law or regulagion-og eny :
State or political subdivision of a State not incomsistent 8
with the provisions of this subchapter, such as any law or
regulation relating to . . . reat control . . . to the
extent such law or regulation is of general applicability to.
both housing receiving Federal assigtance and nunassisted
housing. . o
TOPA contends that this language clearly reveals Congress’ inteant to
preempt rent control ordinances like LARSO, which allegedly inhibit
the right to prepay and specifically target government funded
projects.¥ :

TOPA also argues that LIHPRHA and this language evidence
Congress’ broader goal to compensate owners. Pl.‘s $upp. Brief,
p. 10-12. *[T)he promise of the ability to raise rents to narket
level after 20 years and the opportunity to recoup their
investment . . ., motivated many of the owners like T(OPA to participate
in the Federal low income hdusing,program.' Pl.’s Supp. Brief,
pp. 2-3.3%  Thus TOPA argues that it was this bargain LTHPRIA
attempted to effectuate by providing compensation to the owrers. Id.

at pp. 10-12. According to TOPA, LIHPRHA provides this compensation

1° The City argued that §§ 151.02 and 151.06(c) are law: of
general applicability and therefore are not preempted. We reed
not reach this issue at this time because we have concluded, on a
separate basis, that LARSO is not preempted.

! TOPA asserts that if properties are constrained by LARSC,
it will no longer be economically feasible to prepay HUD
mortgages. Yet the owners only have an option to prepay, with
limited protection from certain types of local ordinances aimed
specifically at prepayment. LIHPRHA does not protect against
other conditions that would make prepayment undesirable. With
only this limited protection, the owners decide whether to
exercise their option to exit HUD programs or whethen to cortinue
to enjoy the one percent subsidized mortgages and ma:ntain their
exemption from LARSO.

15
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1“,through elther the payment of 1ncent1ves or the return of tle ouners’

\

' right to prepay, which perm1tted owners .to charge market rerts for

3i| their properties. Id. at 11.

41l " 'However, TOPA mischaracterizes the breadth of LIHPRHA :nd its' ;
5 preemption clause. LIHPRHA only permitted prepayment under limited‘ %
sl conditions, See, e.g.. 12 U.S.C. § 4108(a). 'Horecver, tbe plain

J~m.eaning of ' § 4122(a) and 4122(b), .when read together, does rot

g || guwarantee owners market level rents or the unfettered right to prepay.
9* Section 4122(a)(1)-(4) iz limited by § 4122(b), which states that laws
10| of general applicability are not preempted, a point whzch is comceded

11{l by TOPA. Pl.’s Supp. Brief, p. 7. However, rent control ordinances

12|l of general applzcablllty may .require owners to charge below-market
13| rents, thereby 1nter£erxng wzth an owner’s alleged r“ght of

14|l “compensation”. Under seccxon 4122(b) these laws are not pzeempted
15| Therefore, even the plain meaning of § 4122(a) when yead with the

- 16|l 1imitations of § 4122(b) does not support a finding that Corgress

17]] broadly intended to permit Qnﬁettered prepaymeht or iuarantee all

18|l owners market level rents upon prepayment, Instead, LIHPRHZ.'S

19 preemﬁtion provision is drawn narrowly and must be read in the context
20|l of the entire act and its legislative history.

21 b. LIHPRHA's Balance and Legislative History

22| At the time LIHPRHA was enacted, Congress feared the tventy-year
23 prepayﬁent right would result in the loss of hundreds of thousands of
24|l low income rental units. Sen. Rep. No. 101-625, at 31 (1990).

25| LIHPRHA was a political &ompromise designed to

25
27
28

le



Apr 10 2002 8:44 P.19

UsoC . .4/8/02 2:06 PaGE 18/Z%  RightFAX

provide a balanced national policy: one that improves
tenant-based rental assistance but also expands the supsly =&
of affordable housing; one that emphasized rehabilitation ol
existing housing but alsc supports construction and -
acquisition where appropriate; one that targets resourcsas.ol -
the most needy but also recognizes the need to rake decent
housing more affordable to working families and first-time
home buyers. _
Id. at 19 (emphasis in originall. '

Ooverall, Congress attempted to balance the tenants’ rights with those |

N O W s W N e

- of owners. 136 Cong. Rec. 20886 (1990). o i

Although TOFA argques prepayment was integral to the NHAR, as

w o

evidenced by LIHPRHA,!? the Congressional record reve:ls conflict on
10|l the issue of whether owners had a contractual right to prepay. 'The

11l June 21, 1990 House Committee Report states:

12 The Commnittee continues to be concerned that where owners
wish to prepay their mortgages tenants not be unduly harmed. :
13 The problem confronting this Committee is how tc balance the . :
public policy need to preserve housing for low income '
14 families with perceived contractual rights of the owners, .
particularly in light of the lack of production of
1% affordable housing over the last ten years. There was sharp ‘
disagreement within the Committee about the issue of
16 contractual rights. The provisions of this bill take iato
consideration the competing interests of the owners, ths
17 tenants, and the Federal government. The bill, however,
should not be construed to mean that the governmemt favors
18 prepayment over preservation of the affordable housing
stock, -

19/l E.R. Rep. No. 101-559, p. 15 (1990}. ‘ ;

20 Instead of an unfettered right to prepayment, LIEPRHA offerzd

2. || owners four alternatives: (1) apply to HUD for additional incen:ives

22

12 1ronically, TOPA asserts that LIHPRHA, a program which
23}l has as its main purpose the preservation of low income housing,
24 is in fact unambiguous evidence that Congress intended to permi:
owners to prepay and exit the program after twenty years. The
2% || mere existence of ELIHPA and LIHPRHA provide at least some
indication that Congress did not intend for prepaymert to be an
261 unfettered right. In fact, Congress criticized then President
Bush’s housging plan because it did not do enough to “avert
27| prepayments and conversion to market-rate housing in tight rental
2 markets, leading to significant tenant displacement.” §. Rep.
8] No. 101-316, p. 108. -
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in exchange for extending the low income use restrictions fox tl'u;»"j
useful life of the property, 12 U.S.C. § 4109; (2) sell the propef}?
to a qualified purchaser, 12 U.S.C. § 4110: (3) prepay thelnortgaqé
upen HUD approval, 12 U.S.C. § 4108; or {4) remain in the pxogramfz
without any additional incentives. -

The first three alternatives required owners to create an action
plan for HUD approval. FPor example, Congress only authorizeéd HUD to
approve prepayment upon-a'written finding that the plan of ecticn
would not (1) ‘materially:incxease economic¢ hardship for current
tenants,” (2) increase rents above a predetermined percenta¢e of the
tenant’s income, (3) “involuntarily displace current tenantes where
comparable and affordable housing is not rxeadily available,* and
(4) materially affect the availability of comparable, vacant, decent,
safe, and sanitarxy housing. 12 U.S.C. § 4108(a). Ownexs elect;ng‘to
prepay in low-vacancy areas were also required to permit terants to |
remain for a period of three years at £he rent levels existing at ﬁhe
time of prepayment, except for increases to cover higher operating
costs. 12 U.S5.C. §§ 4113(1), (3). These requirements and limitations
were meant to protect tenants and the availability of low ircome

rerital housing.
To balance the rights provided to tenants, some conces:sions were
given to owners. LIHPRHA included additiomal incent:ves thit provide
owners greater returns if they committed to low incone housing for the
useful life of the property. These incentives helped compes.sate
owners and ensured the pioperty could be properly-ma;ntaihed. Ses

12 u.s.C. §§ 4109, 4112,
As part of this balance, owners who prepaid wexre proviced with

limited protection from local laws that explicitly targeted prcperties

18




USDC o .. 4/9/02 2106 -PAGE 20/29 RightFaAaX
1|| prepaying under LIHPRHA. Congress wanted to protect owners who
2l prepaid from state 'or local prepayment penalties, incliuding criuiﬁél
3| sanctions. See 12 U.S.C. § 4122(a)(4); see e.g. HUD Preservaticn and
- 4] Prepavment Jssuves, Hearing on H.R. 1180 Befoxe the House Corwm. cn
‘s{t Bapking, Finance. and Urbar Affairs, 101st Cong. 165 (1990) (statement
6” of Charles Edson, Counsel, National Leased Housing Association). This |
71 limited preemption clausé'Secured;the owners’ prepaynent rights and
g || maintained the delicate balance of LIHKPRHA.
9 In light of this desired balance, the preemption clause wae |
10|| narrowly drawn. As noted above, state and local law: of general
11| applicability are not preempted.: Moreover, the scope of preemgtion is.
121 limited to the extent that a law actually conflicts with § «122(a).B
13 Overall, LIHPRHA's preemption language indicates a limited intent
14| to preempt state and local law. However, LIHPRHA only represents one
15| aspect of the Congressional scheme under the NHA. Therefore,
16|| LIEPRHA's preemption clause must be examined alongside of HOPE, which
17l subsegquently negated the preemptive effect and prepavment limitztions
18| of LIHPRHA.
19
20
21
22 13 Representative Carper's statement explaining the purpose
. of the preemption clause reinforces this view:
3
2 The first thing that we want to do - we believe in our
committee print that we have preempted too many State and
25 local laws. We have given certain privileges and certain
rights to the owners of these affected propertines that they
26 do not deserve, and our amendment simply says that the
owners of these properties will face those special burdens
27 if they prepay. By the same token, they will have no
28 special advantages.

Fpr 10 2002 8:46 P.21

136 Cong. Rec. 10886 (1990).
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4. - HOPE i

HOPE lifted LIHPRHA’s restrictions by permitting owners to pé%pay
provided they agreed not to increase rents for sixty days. gee H,‘ﬁ,.
Rep. 2099 (1995). HOPE and:its legislative history do not clearl&l
explain whether it is simply another aspect of LIHFRHA'S balance or is
an entire dismantling of LIHPRHA and its restrictions.'*

TOPA contends that HOPE was simply a continuatioﬁ of L]HPRHA'S
two-part program to compensate owners éithex through incentives or the
right of prepayment. Pl.’s Supp. Brief, p. 12. In the mid 199Cs,
Congress stopped funding LIHPRHA action plans, and owners were no
longer able to obtain additional incentives. TOPA contends that while
the first component of LIHPRHA was disﬁantled due to lack of funding,

congress preserved the right to compensation through prepaynient, which

U without any legal authority, the City contends that
LIHPRHA has been impliedly repealed because it no longer receives
federal funding. The express statutory language of lHOPE does nct
repeal LIKPRHA. A statute may be repealed by implication ir
certain narrow circumstances, but *{ilt is . . . a cardinal
principle of statutory construction that repeals by ..mplication
are not favored.“ Radzanower v. Touche Ross & Co.., {26 U.S. 14§,
154 (1976) (quoting United States v. United Continent:l Tuna
Corp., 425 U.S. 164, 168 (1976)),; see also Lujan-Armendariz v.
INS., 222 F.3d 728, 743 (9%th Cir. 2000). Repeal by inpliecakion
may occur: :

(1) where provisions in the two acts are in

irreconcilable conflict, the later act to the extent of

the conflict constitutes an inmplied repeal of the

_ earlier; and {2) if the later act covers the whole

subject of the earlier one and is clearly intended as ¢

substitute . . . . But in either case, the intention of

the legislature to repeal must be c¢lear and man:.fest.

| Radzanower, 436 U.S. at 154.

In this case, LIHPRHA and HOPE are no: in complete
virreconcilable~ conflict, and there is no clear Congressional
intent. Although HOPE allows prepayment, and LIHPRHA restricts

prepayment, certain properties still function under LLIHPRHA s
schemne,

20
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necessitates the maintenance of LIHPRHA's preemption provis.on. Id.

v
]

We disagree. :
| HOPE makes no mention of LIHPRHA's preemption clause. Ratbeft
than preserving LIHPRHA's bargain as TOPA asserts, the legislatiVéi '
history suggests that, foi varying reasons, Congress dismant;ed
LIHPRHA's balance, thereby obviating the need for preemption.

At least some of the'legislative history indicates Conyress was

- greatly concerned with the increased cost of HUD's low incore hcusing

programs and HUD's discretionary spending: See Sen. Rept. ..04-140,
at * 6-7 (Sept. 13, 1995). Other sections of the legislative history
reflect the belief that ﬁxHPRHA's scheme was unnecessary and
1neffect1ve

During the m1d—19805 large nunbers of mortgages became
eligible for prepayment, causing concern that many owners
would exit the program and result in a shortage of proiect-.
based housing stock . . . . The program should e elim.nated
due to the inefficiency . . . . [Tihe incentives are being
awarded to owners who may have no intention of

prepaying . . . . {I]n today's real estate markat, the
prospect of widespread prepayment of mortgages is unlikely.

H,R. Rep. 104-120, at *103 (1995). see also H.R. Rep. 104-1:0,
at ' * 103-04,

Thus, it is far from clear that in enacting HOPB, Coagress souéht to
maintain LIHPRHA’s balance, including its preemption clauée.

HOPE's legislative history does not clearly sunpori TO%' s
theory. The statements and competing goals in the l:gislat.ve listory
indicate that, in fact, Congress may have considered LIHPRH\
unnecessary. IQ any event, TOPA has not boine its bairden o!
demonstrating clear congressional intent to convey aa unfet:erei

prepayment right and preserve LIHPRHA'S preemption clause.

2l
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B. TOPA’s Failure to Meet Its Burden

TOPA has extracted_isolated sections from the legislat:ve hisy;ry
to demonstrate that prepayment was a Congressional goal or a necesggry
inducement for‘private'pgrtiCipation;r See, e.q:, Pl.’s Supp. Exief
re: Governmental Intent,ﬁpp; 4-S (quoting Secretary Cuéhing s

testimony to the House Subcommittee on Housing and Communi ty

Development regarding prepayment rights). Other por:ioms o the
-legislative history indicate Congress was not concer:ied with

' prepayment, and the primary goal was providing affordable housing.

See 136 Cong. Rec. s14089-01 {1990) (statement of Senator Cranston)
(stating that prepayment *was not a bargainf{ed] for :erm. Owners did
not ‘pay consideration to get that in the contr;ct.').‘ Therafore,.

TOPA’s submissions do not constitute clear evidence of Congreseional

intent. See Coalition for Clean Air v. Upited States Envtl _Prot.,

Agency, 971 F.2d 219, 227 (8th Cir. 1992) (It is the offic.al

committee reports that provide the authoritative expression of

legislative intent . . . . Stray comments by individial leg.slztors,

.not otherwise supported by the statutory language or committee

reports, cannot be attributed to the full body that voted on the _
bill.”) (guoting In re Kelly, 841 F.2d 908, 912 n.3 (9th Ci:. 1488)).

The only clear Congressional goal that can be darived :ron the
various statutes, regulations, legislative history, and ﬁhe overall
structure of the NHA is to provide low income housingy. Although
mortgage subsidies were one method used by Congress and HUD arn
unrestricted prepayment right is not clearly part of Congre:ss’ intent.
See supra, § TV(A). |

Overall, the legislative history does not clearly and manifestly

evidence Congress’ intent to provide for unfettered prepayment or

22
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‘ guarantee owners market rental rates on their properties. A rvwzew of
LIHFPREA and its history indicates that prepayment was not a goa.. dr
‘even an essential incentive to the NHA as a whole. Rather, it vas -a
‘short-term remedy to a then perceived need, which has been :epudiaﬁéd
by HOPE. Therefore, TOPA hag failed to provide evidence of Conress’
intent and has failed to meet its burden to show preemption.

V. Ci a G 8

10
11
12
13

4

TOPA strongly relies upon Cieneqa Gardens v. United States.
38 Fed. Cl. 64 (1997), because it is the only case O ﬁirec:ly address
whether the NHA and LIHPRHA preempt LARSO. |

A. Procedural History

In Cienega Gardens I, Plaintiffs brought claims agains: the

federal government alleging breach of comtract, a deprivatisn oIl

property in violation of the Fifth Amendment, and an unlawfil
administrative action. 33 Fed. Cl. 196, 202 (Fed. Cl. 1993). The
Plaintiffs had not prepaid or operated under ELIHPA or LIHPRHA.
Instead Plaintiffs asserted that the mere enqctﬁent of ELIH?A and
LIHPRHA breached the provision in an agreement between the >wners and
HUD that permitted prepayment after twenty years. 1d, at 235.
Plaintiffs also alleged that the restrictions constituted a Fifth
amendrment violation because they prevented Plaintiffs from pjutt.ng
their property to profitéble uses., Id.

The trial court found that the plaintiffs entered into a
regulatory agreement and deed of trust with the federal govarnnent.
33 Fed. Cl. at 206-07. The agreement obligated plaintiffs to restrict
the use and management of their property in exchange for beaefi:s,

including the right to prepay and be free from federal regulation

fter twenty years. Id. at 207. The court held that the gsveriment

23
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‘breached its contract with the plaintiffs upon the ezactmen: of ELIHPA

O |
and LIHPRHA. Jd. at 213.° » i

Cienega Gardens III*® was devoted to the calculation of damage§
as a result. of the federal government's .purported bra2ach of cont:aeﬁf
38 Fed. Cl. 64. The government contended that the alleged Jdamagyes
should be reduced because LARSO limited the rents plaintiffs were
permitted to charge. Id. at 82. The court held LIHPREA pr:aempied

LARSO, and therefore, the damages were not reduced. 1Id.

Cienega Gardens III was reversed by the Federal Circui: in
ci a Gar v. United States, 162 F.3d 1123 (Fed. Cir. L99%.. The

Federal Circuit found no privity of contract and therefore :30 bxgach
by the government. Thus, issues of damages and LARSD preempytion were
moot and not addressed. 'Upon remand, the trial court issuel a partial
summary judgment in the government;s favor dismissing the plaintiffs’ .
takingé claim as unripe. Plaintiffs had failed to exhaust :the:i):
administrative remedies 5y not applying to HUD for incentivss under
LINPRHA. Cienega Qardexl;g v. United States, 46 Fed. Cl. 506 ‘(2000).
On appeal, the Federal Circuit found that applying to #UD :lor
administrative relief under ELIKPA or LIHPRHA would have bean futile
because HUD lacked the discretion to approve prepayment of cthese
projects. 265 F.3d 1237 (Fed. Cir. 2001). Therefore, the :ak.ngs
claim was ripe. The court briefly discussed LARSO preemptioan bhecause
the governmeit argued HUD should have determined whether LARSO was
preempted. The governmént argued that piaintiffs failed to exhaust

their administrative remedies because they did not request HUD :o

15 Cienega Gardens II, 37 Fed. Cl. 79 (1996), ccncerned
defendant’s motion for partial summary judgment and a cross
motion for summary judgment filed by plaintiffs who had joiaed
the action after the court decided Ciepega Gardens I.

24
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examine the preemption iQSue first. The court found the plaint:ffs’
issues were ripe because they could seek the trial court’s '_:
determination of preemption instead of submitting ths question to HUD.
Id, at 1247. The court did not address the validity of the trial»”.
court's finding of preemption, stating "[t}he present appeal does not
require us to rule up#n whether LIHPRHA does indeed preempt LARSO.”
Id. at 1247. Consequentiy, the appellate court did aot affirm, nor
did it teverse; the trial couft's ruling on preemption in Cieneqa

Gardens III. 38 Fed. Cl. . 64.

B. Preamption Analysis in Cie X
In Cieneqa Gardens III, the trial court held that LIHPRHA

preempts LARSO because: (1) LIKXPRHA's express preemption provisions

demonstrate Congressional intent to preempt LARSG; (2} LARS) prevents

. prepayment because below-market rents would diminish cash flow and

make it difficult to cbtain refinancing; and (3) LARSO intecferes with
Congressional intent to permit prepayment as indicated in the original
contracts between the oﬁners and HUD. 38 Ped. Cl. at 65-70. The
¢ourt’'s holding was premised on the assumption that owners 1ad a
guaranteed prepayment right, which was designed to induce

participation in low income housing programs. Id. at 83 ("A major

‘facet of the federal housing program was to permit owners t> propay

their mortgages after the 20-year anniversary date . . . . Thesn
significant expectations and inducements are inherent to th2 federal
scheme.”).

While well considered, we find the court‘s opinion unparsuasive

and respectfully disagree. First, on appeal, the Federal Circuit

stated that no privity of contract existed between the owners and KUD

based on the deed of trust notes. (Cienega Gardens v. Unitel S:ates,

25
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162 F.3d 1123, 1133-36 (Fed. Cir. 1998). The court found tiat the
prepayment terms relied upon by the Plaintiffs were contained in. «i
riders attached to the deéd of trust notes. These documents were not
binding on HUD because ﬁUD was not a party to those agreemeits. -
Therefore, HUD had no contractual relationship with the ownars vith
.respect to prepayment rights. Id. at 1i34-35. Second, the contract
between the owners and HUD, the regulatory agreement, did mot include
any prepayment tefms or right. Id, at 1131-32. Because HU) had no
contractual relationship with the plaintiffs concerning a preparment
right and was not bound by any obligation to permit unfetteced
prepayment, the court’s reliance on the deed of trust notes and the
regulatory agreements as evidence of Congressional intent t> permit
prepayment is no longer valid.

with the exception of the language in 12 U.S.C. § 4122(a). the

opinion does not provide any support for the conclusion tha:

unfettered prepayment was part of Congress’ intent. The coart noted

‘that LARSO'Ss allégéd “in;erference with prepayment rights rathe: .
craftily attempts to circumvent the original intent of the fede:al
program and is thus contrary to the expressed intent of Conjress.*
Id. at 67 (citing 12 U.S.C. §§ 4101(a), 4122). However, th:
legislative history does not clearly express a Congressional intent to
permit unfettered prepayment or to allow owners to exit the federal
program at market rates. §See supra, § IV(A). Additionally, the court
did not address the limitations on preemption in 12 U.S.C. § 4132(b)

or the subsequent enactment of HOPE.'$

1 The court could not have addressed HOPE, since Congress

enacted it after the court rendered its decision.

26




UsDC

P T S o S I~ S S R
o W O ~ O W e W N - O

W ® N O w A W N e

—

| | Apr 10 2002 8:50  P.29
4/9/02 2:08 PAGE 28/28  RightFAX

Overall, we do not agree that LIHéRHA. viewed within t.e overall
statutory scheme, provides a basis for the preemptioa of LARSO, wéj
find insufficient evidence of Congressignal intent t> support
preemption in this situation. Althougﬂ?éiggggg_gg;ggng_ng assumes
prepayment was a “Congressionally intended” right, 33 Fed. 1. «t 85
n.16, we are unable to find clear evidence of that iatent in ihu NHA,
24 C.F.R. § 221.524, ELIHPA, LIHPRHA, HOPE, or their respec:ive

legislative histories. §ee supra, § IV(A).

'VI. Other defenses raised Ly Defendant

The City asserts that the statute of limitations expir:d and that

' LIHPRHA does not provide a private right of action. Becaus: we £ind

that LARSO is not preempted, we need not reach these issues.

'VII. Disposition

TOPA has not adequately demonstfated that LIHPRIA, witihin the.
statutory scheme of the NHA, preempts LARSO. ' In the alternative TOPA
requests that it be berﬁit;ed to charge the rental rates in the 1994
HUD-approved action plan. TOPA offers no authority to.enforée in
approved but unfunded action plan. Accordingly, TOPA‘s req4ést to

have its rents fixed at the amount under the 1994 action plan is

hereby DENIED.
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Counsel shall contact the court clerk to schedule a telephonic
B -3
status conference with the court, within fourteen (14) days hercofl’ to

discuss the status of this case in light of this ordex;m';-,-‘jfhg
e

> (oY} N -

. . b kat
telephonic status conference shall also include counsei For the
potential intervenors, Coalition for Economic Survival, Lourdes Lara

and Tai Park. -

| I7 15 SO ORDERED.

.
Dated: April. 8, 2002 / (/\A7,

GEORGE H. KIN
=1 United States{ Digtrict Jidge

o W v 9 o v
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