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UNITED STATES.DISTRICT COURT 

CEWI'RAL DISTRICT OF CALIFORNIA 

Topa Equities, Ltd. 1 c!v 00-10455-Gmmmc) 

. Plaintiff, '% ; 
1 

vs. 
i 

nra4on a;a ORDEll 
Joint zuiefing 

City of Los Angeles, re: In8 Angeles ZtexM; 
Stabilization ~Dxdbaxxe ,' 

Defendant. 

This matter is before the court on the parties' Joint :%inli re: 

Preemption of &OS Angeles Rent Stabilization Ordinance. AE,:er liully 

considering the briefs and mners Dertaining ,to thesz cmtte:rs, hearing 

oral argument from counsel on August 20, 2001, and reviewing the post: 

hearing supplemental briefing, we rule as follows; 

I. packuround 

Plaintiff Topa Equities, Ltd. ("TOPA") filed suit agai:Ibt t;he 

City of Los Angeles ("City") on September 28, 2000. TOPA S&U; a 

declaration that the Low Income Housing Preservation and ,Re;idt!nt 

Homeownership Act of 1990 ("LIHPRHA") prem@ts certain provisiom of 

the 1990 tiendments to the LOS 
. 
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“IARso*) I TOPA also seeks an injunction prekWting enforcemen: of -4 brl 
:hose provisions. In partictilar, TOPA asserts that the maximUm c$?t, 

,.A.M.C. § 151.02, and the vacancy decontrol, L.A.M.C. § 151.06(Z), . T 
provisions of LARSO conflict with Congress' intent ti: petit 

>repawent of, mortgages wdbr 5 236 of the National Kousing Act+ 

A. Ovaview af the k$??x~l Statutory SCB@ae 

The goal of the nation&!hou&iag pplicy is to provide "a &cent 

xme and a suitable living environment for every American farnil;{." 

$2 U.S.C. §B 1441; accord 42 U.S,C. § 144Xa(a); 12 U.S.C. 1701t. Any 

prepayment right is part of this larger scheme to create affordnblb 

low income housing in the United, Statics? Congress ar;d the Lepattment 

of HoiMng and Urban Pevelogmt ("HUD'), as the relrnrant rfgulstory 

agency, have enacted the folLowing laws and regulaticlns which 

implement ,the nationdl housing policy and affect TOPL's alleged 

prepayment right. 

1. &tional. .l&u,sinb~Act 

Congress passed the National Housing Act (WHA') in 1934. 

Initially, it subsidized projects developed, owned arid managed by 

local authorities. a Chancellor Manor v- United St:ates., El Fed. Cl. 

137, LUO (2001) : Co*~rees later authorized HUD to implement the 

national housing policies. In 1968, Congress amendecl the N)'A by 

adding 0 236, 12 U.S.C. § 17152-1, which provides moxtgage interest 

subsidies to private owners developing Low income housing. gY+$& 

In exchange, HUD limits the amount owners canxharge for: rert and the 

amount of operating profits the owners can obtain. f&g id., 
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2. 24 C’.F.R. S 22&.52$ ‘. ) 

In 3970, HUD enacted regulations permitting prel)ayment of the-l! 

Forty-year, p 236-subsidized mttgages after only twctnty yeen'. 

a 24 C.F.R. s 221.524(a) (ii). i"ne regulations inc:!uded the 

Iollowtig laquage~with respect to prepayment: 

A mortgage indebtedness may be prepaid'ifi full itnd 
[HUD's] controls termipated without the prior consent 
of rm) .- . where the prepaymerrt occurs afte:: the 
expiration of 20 years from the date of the final 
endorsement of the mortgage... , . . 

Td. 

3. aerctencv LOU.. IQCCIIJIJZ-V~ sion Act; 

The Emergency Low Income Housing Preservation Act of 15187 

PELPHPA~) was &acted by congress'out'of a growing concern that 

owners of HUD projects 'would prepay their loans unde:r 24 C.Y.R. 

. =. 
-. 

-Y 

5 223.524, which Congress believed would severely deplete the stock of 

low income housing. ,12 U.S.C. § 17151. ELIHPA effectively placed a 

two-year moratorium on prepayment rights. However, prepaymat k-as 

permitted "in accordax+ with a plan of action ,appro*md by HUE].” 

ELIHPA 5 221(a), 101 Stat. 1878-74. HUD could Only iID&WOV@ prepayment 

upon a written finding that any prepayment would havla minim;11 inpact 

UPON the availability of low income housing. 2Lat B 22S(al. 

4. &JlmwA 

On Novtznber 28, 1990, Congress enacted the Low :Incex~& IIouc,ing 

Preservation and Resident Hcxneownership Act of 1990 ("LIHpRIWC). 

Similar to ELIHPA, LIHPW only permitted prepayment with HITD'm, 

approval. m 12 U.S.C. g 4101(a) (stating that ownars.%a:r px.e!pay, 

and mortgageeIs may accept prepayment of, a mortgage on such housing 

only in accordaxe with a plan of action approved by IKUD'I.~'). HWD 

could only approve mortgege prepayment after a writtzn find:.ng that 

3 



USDC 
Apt- 10 2002 8:37 P.IX 

:' 4/Q/02 2:& PAGE 5/29 RightFAX 

. , 

1 

,2 

3 

4 

5 

I' 6 

7 

,. 8 

S 

II 

11 

1: 

1: 

l! 

l! 

li 

1-i 

14 

1' 

2( 

23 

2; 

2; 

24 

2i 

21 

2' 

2; 

prepayment would have minimal impact on the availabii-ity Of affcU@l$ 
I, 

Low income housing in the particular market ae;tved.bY the Ixoject: : 
’ .: 

12 U.S.C. 0 4108. LIBPRHA also permitted HUD to offer incertives kc 
'I 

wners to remain in,the.HUD program for tlie W&d l:.fe of tke 

Froperty, thereby ,prevrnking prepayment,. ,&,.at 0 41.09. If HUL : :. : 
approved an action plan to retain a participant in the prOgrZUTi, but 

did not provide, the.need@d funding within; fifteen moirths, t?.e owner 

could prepay the,mozrtgage and exit the .federal program. 12 U.S.C. . . 

5 41141a){L). '. " .h.. 

5. ~ousincr QppoPtu&kv Prou- Ektensi~J& 

In'March 1996, Congress passed the Housing Opportunity Program 

Extension Act ["HOPE"), which bfted the prepayment restrict,ions : 

imposed by EIjIHPA and LXHPRHA. P-L. 104-120, 5 t(b) :I)# ll( Stat. 

834. HOPE permitted prepayment of § 236 mortgages so long LS owners 

agreed not to raise renta forat.least. sixty days afi;er prepayaH%, 

J&l& " 

8. fro8 Angelae' Reut Stabilizatiorr ClrcUaance 

LAS0 went into e'ffect on &lay 1, 1979. LAFtSO's purpose: is ;to 

regulate rents so as to safeguard tenants from exces!;ive teztt 

increases, while at the same time providing landlortl;$ with :ust and 

reasopable returns Erom'their rental units.# LARSO !i 151. o:.; ste 

* Palo Verd f I&& 1!:2 Gil. 

App. 3d 362, 363 ,(1983). In 1990, the Los Wgeles C;Lty Courtcil 

amended TSARSO. The City asserts the amendments were not subtcztial 

revisions, but simply clarifications of existing law. j&g IrOS 

Angeles, Cal. , Ordinance 166320 8 4 (Nov. 22, 1990). The armibents 

provide that exempt rental units become immediately !subject to K,ARSO 

upm termination of federal regulation and that such units irre r.ot 

4 
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*ject 'to vacancy deregulation during any transition periotI. ld.; .> 

,ee alsq L.A.M.C. 93 '151.02, 151.06(c).. TOPA assert!, that the rr$ary 

burpose of the 1990 amendments wa8 to preserve low income rmtal6 in 

;os Angeles by capturing g&err&It assisted housing at; bebw-mtket 

pental. rates as soon as the properties' left the fede::al proWark. 

roint' Brief, pp. 7-8. ,, s' 

WhfXe, participating in the'HUD program, TOPA wa:3 exeq(; ftcm 

;ARSO's definition of 'Rental Units". m L.A.M.C. iS lSl.OL!.' hcc, 

PUPA exited the federal program, the exemption no lo;lger applki.. AS 
. I , 

9 result, TOPA focuses on two provisions of the 1990 ammdmunt~ to 

LARSO, which the City contends restricts TOPA's base rents. 

, The firSt LAIR!50 provision TOPA seeks to preempt is L.A M.C,. 

§ 151;02, which defines maximum rent as: 

The highest legal monthly rate of rent which was in 
effect for the rental unit during any portion 05 the 
month of April 1979. If a rental unit was not zented 
during said month, then it shall be the highest legal 
m0ntl1ly rste of rent in effect between October :L, 1978 
and March 31, 1979. If a rental unit was. riot nwted 
during this period, then it shall be the rent 16fally 

,1 Subdivision 5 of the definition of Rental Units exemzts: 

Housing acconunodations which a government +mit, 
agency or authority owns, operates, or mmges, 0:: 
which are specifically exempted from municipal 
rent regulation by state or federal law cx 
administrative regulation, OY as to which rental 
,assistance is,paid pursuant to (HUD's Section 8 
Federal Rent Subsidy Program], This exception 
shall not apply once the governmental ownership, 
operation, management, regulation, or rent31 
assistance is discontiaued. 

TOPA was exempt untfer subdivision 5 because HUD's 
.Regulatory Agreement with TOPA established and limit,* the 
monthly rent, thereby exqting the project from L&RN. ~2 
Def.'S Reply, EC. D. 

5 
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in effect at the time the rental unit wa8 OX is first 
rerented after the effective date of this chapter. .i 
mere 'a rental’unit 'was exemu from the DrovisiQW of t! 
this chaptex under Sub$ivisio~ 5 of the definkw >: 
*Rental units" in &is section. the maximum rea:~&&J, 
be the amount of rent last charued fDr the rentit~ 

.', ,while, it was ,ezomt& 

..A.M.C. Q 151.02 (emphasis added,,& reflect the 1990 amendwnt). 

The second section of LARSO that TOPA seeks to preempt is the 

racancy decontrol provision. As..to most propexties, Sectior. 152.06(c) 

states that: "' 

[I] 5 [a] rexital. unit [is] vacated volunta*ily ox as a result 
of an eviction or termination of tenancy . . . the IU&MUIY 
rent: or maximum adjusted’ rent my he increased to any tmount 
upon the re-rental of the rental unit. Thereafter, so long 
,as the rental ,xanit continues to be rented to one or rno1.e uf 
the same persons, no other rent increase shall he imposed 
pursuant to this' substiction.. 

The .19.90 amendment, however, provides that the vacamy decor.trol 

provision would not apply *Cilf a rental unit is vacated as a result 

of the tetiinbtionQof the regulation of the rental unit undc!r any 

local, state, of federal program.' fd. at subsection 5, 

Although these provisions establish base rents, LARSO S,ncludes 

provAsions to adjust rents so that an owner may obta:tn a faj,r ard 

reasonable return ‘on its investment. m.L.A.M.C. 5 151.071B1(11.' 

7 Section 151.0703) (1) gives Bearing Officers a~tharity to 
grant rent increases if the “officer finds that such increar:e is 
in keeping with the purposes of this chapter and that the rnwciasm 
rent or maximum adjusted rent otherwise permitted . . . doec: not 
constitute a just and reasonable return on the rentaIL unit CC 
units. - TOPA has not applied for any increases unde:: 
5 151.'37(Bl(l),. m Richman Decl. I 16. Instead TOi?A contt%ds 
that its base rents should not be limited by the IEWSIUKI rent ard 
vacancy decontrol provisions of the 1990 amendments. $ee. 4?.c.., 
Joint Brief, pp. 8-9. 

6 
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C. ‘KIpA ., ‘I’ . 
‘4. , 

TOPA entered into a Fkegulktory Agreement tiith HUD under: E 23iiof 

he NHA on July 12, 1971 for the Marten Gardens Aparzments. TWA,'; 

obtained, a HUD-subsidized forty-year ho&gage, making TOPA':; effective 

.nterest rate one percent.. The R&ulatory Agreement does not ir,clude 

tny~prepayment~right.' 

On February 1, 1994,, TOP?+ applied for's new plm of acl:ior- under 

;IHPRi% which HUD approved,on August 1, 1995. Due ';o reduc:tic,r.s in 

LIHPRWI, #uqding,+ TOPA's ~lmwi%s, nwer funded. It nmrer rec?eixx:d.the 

increased rents OY other HUD approved incentives undex LIHPMA. On 

3anuary 22; 1998, TOPA gave the required statutory nMice and Fa'@paLd 

its § 236subsidizedmortgage under HOPE. In.2000, zhe HoWing 

Authority of Los Angeles informed.TGPA that, pursuan: to LAXSO, it 

must. roll-back rents to.the amounts charged under L 236. TOPA 

contends LIHPRHA preempts the'maxitnum rent and vacaxy decontrc.3, 

provisions of LARSO's 1930 amendments. 

Under the Supremacy Clause, laws, interfering wizh or contrzy to 

federal laws are preempted. U.S. Const., Art VI, ~1.2, Giblmm. v. 

Oaclem. 22 U.S. (9 wheat) 1 (18261: Fid. Fed. Sav. & 'ioan Assoc. v. de 

la Cue&a, 458 U.S. 141, 152-53 (1982) (citations omitted). The! 

7 Tiae Note accompanying the Deed of Trust did prmnit 
prepayment, but included a standard mortgage grepaymant penirlty. 
&z-$ Compl., Ex. C. (*In the went of prepayment of pcincipal 
during any one calendar year in an amount in excesskve of l!j 
percent of the original principal amount of the note [the 
mortgagor is1 bound to pay . . . a premium or charge equal ':o 3 
percent of the amount of such axcess less 118 of 1 percent .2or 
each 12-month gerAod which has elapsed since the c&t; of this 
noteen). 
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,uprae c&rt recognizes three types of proemotion: f*xp-= fi+ 
1'1 

md conflict preemption. &, Fa&&6cs$iQh at 153: 

The Ninth Circuit has recognized that the different CaCeWrieS Of 

>remtion are not “rigidly distinct’ and that ,the ul.timate touchstone 

sf preemption analysis‘ is.th& intent of Cotigress, which can be 

expressly stated or implied frocit the structure'und purpose cf a 

;tatute. WiUiamon~ Gen, Dvnamics Corn., 208'F.%1 1144, 1350 (9th 

Zir. 2000) (cAtinq piDollone v. Liaaett Gram. Inc., 505 u.2. 504, 516 

(1992)); see alga Bade v. Nat'1 Solid Wastes MomL Ar;soc,, LO5 U.S. 

88, 98 (1992). 

The,party asserting @xeemgtion nius! ovefcotie a high bwden to 

show Congress' intent to preempt state or loCal law. m Mc:dtrcnic 

~nc. v. mhr, 518 U.S. 470, 485 (1996) (“we,hdve long greswbed that 

Congress does not cavaliarly pd-empt state law . . ."I. Preemption 

analysis .begins *with,tbe assumption that the histor;.c polic:e gcwero 

of the States were not to be- superceded by the Federal Act ~xalees that 

was the clear and manifest purpose of Congress.o a,: see klsc &@us. 

' Truck Ass'n..~nc., 125 F.3d.1305, 1309 (9th Cir. 1!197) 

(citations omitted). “Moreover, ‘preemption of stab? lw blr federal 

=ratuOe a= rwrulrtian in not favored in the absence of permmsive 

reasons either that the nature of the regulated subject mattier germits 

nd other conclusion, or that the Congress has umistiikably I:O 

' We omit any discussion of field preemption because neith?r 
party has raised it, Additionally, Congress has not entire1.y 
occupied the field of housing. See, e.o &owe v. Eierce, G22 I-'. 
SUQQ. 1030, 1033 (D.D.C., 1985) ("Housing'k an area where 
Congress intended . . . two complementary systems of regu1al:ior.c. 
to supplement each other with local law providing the? generttl 
background law and federal l&intervening only whem federiil 
involvement is deemed necessary.*). 

8 
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o$.ained.'a I-in v. Mascott., 96 F. Supp. 2d S66, 9!r3-,74 (11-D. Cal; 

.i99, (auatina . &.N. Chi w. Tmckinu Co. v. Kala Brick & Tilr&Y.L,, ‘@o 
. . 

I.S. 311, 317 (1981)) 6 

CII. $xDreea Pre~tion 

.ToPA does not invoke' express preexnption.5 In ary ever+, egress 

?teemption does not apply in this case. Unlike LIHPIUA, the! NW., 

34 C,F..R. 0 221.524, and HOPE do not 'contain any exp::eSb pretq\iOn 

language. 

MPA concedes it prepaid it&mortgage under HOPlh. Pl.‘s Jcint 

Brief, p.4 ("TOPA @we notice ax&prepaid its 5 23,6 rnortgagt: on 

January 22, 1998 wader HOPE,"). Although TOPA applbd for :.nctr.tives 

under LIHPRHA and its plamof action was approved, the projt:ct was 

never funded. As a result, TOPA never operated undo:: LIHPRIIA'a 

incentives or prepaid as permitted under ,LXHPlWA. Therefort!, 

LJHPRHA’s preempticmprovisfoa does notexpressly apply to this case. 

See ennet A ;, 2OOL U.S. Dist. LEXJS 

11470, at * 25-26 (E.D. Cal. July 3, 2001) (finding Chat express 

preemption provision of 12 U.S.C. § 4122 was not app:licable because 

the property never opesdted under LIHPFWU. 

N. 

State law is preempted to the extent it actualp(,canfl:.cts with 

federal statutes or the Constitution. Bamett J&& of -cm Cc.- 

v. Nelsoq, 517 t?,S. 25, 31 (1996). ,Conflict preempt:ion occurs when it 
. 

is “impossible for a private party to comply with bb,:h stab &C. 

5 Notwithstmding its occasional arguments that r&enble 
claims of express preemption, TOPA eschew6 reliance on exprc!ss 
preemption. & J oint Brief, p. 30 (only arguing that conf I.&t. 
preemption applies). Consequently, we view ToPA's arqufnent!~ as 
only raising conflict preemption. 

9 
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ede’ral’ requisem&ts* or,when state law .“stands as art obstacle to the . .* 

ccomplishrr;ent and execution' of the full purposes,antl objectives (?_k 

ongress . * Freiahtliner CO-. V. *tick, 514 U.S. 2t:O, 287 (BY7fJt 
\ 

internal quotations omitted) b 

A. Caag+Q8Uiansl ‘xptsot 

Congressional intent iS primarily *discerned from! the language of, 

;he . . . statute and the "statutory framework surrcmnding it: 

tedtronic Inc. v. Loht, 518 U.S. 470, 485-86 (1996) lcitaticns 

mitted). @en cBnstruing'Cdngressiona1 intent, statxtes rmst be read 

.n relatiori to 'their placement in the overall statutory schtme. See 

& at 4.86 (1996). Therefore, 'LIHPRHA and,HOPE must be analyzed, in, 

:he laiger context of, the PJIIA and'§ 236 in. .$articulaz:. 

tiPA asserts that albwing owners to>prepay .the;.r mort$.ages gd 

Exit the federal program was a Congressional goal. :;ee Pl.'s supp. 

Brief .re: Governmenta& Intent, pp.. 2-3. TOPS thus believes thQ 

rnaximm tent and vacancy decontrol provisions of LAW0 are preempted 

because they intentionally interfere with the Congret;oiorial objective 

of encouraging.private participation in low income housing 1y allowing 

participants to prepay subsidized mortgages and exit the pxcgran.6 In 

the alternative, T~PA aeaerts that if prepayment was not a coal, it 

was an irmortant facet of the program to induce privitte part.iciPatior,. 

However, neither this alleged goal nor the asseztion that 

prepayment was a necessary inducement for private pa;:ticipat:iol: is 

borne out by the structure or legislative histow su:rromdirlg the 

' TOPA concedes that there is "scant' evidence cf 
Congressional intent prior to ELIHPA. & at p. 8. Althou+ 
TOPA references a few statements contained within'EL:CHPA's 
legislative history, the pasties primarily focus on :;IHPREA anl: 
its legislative history. 

10 
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:elevant laws’and regulations, with the exception of LIHPRW,. -, 

?urthemre, the subsequent enactment of HOPE obscums q~y s+olicy & _. 

intent evidenced by LTHPRXR. 

1. Jhction 236 of the NHA' 

TOPA aapes that ,pr&payment was an integral part: of f 236 cf the 

m and necessaq to induce private participation. lioW@ver, nothing 

in f 236 itself or kn its Iegitilative history supparl:s TOPA'S 

assertion. :, 

Federal courts ,have”repeatedly recognized that Congress intended 

the NHX primarily.to benefit residents of low income housing*, net 

commercial developers. a mancellor Hanor L.P..v. Unite-d States, 

51 Fed. cl. 137, 154 n.3. (2001} (cit-im United States v. Hmygy, 

68 P.: supp. 2'6 1010, 1016-17 (S.D. Ind, 1998); ~&&gj! Stater. v,,m 

Acres. Inc., 702 F. supp. 1097, 1103 n.3 (D. Del. 1908): -ted States 

vWin_thrOD Towers I 628’F,2d 1028, 1036 (7th Cir. 191~01: Cec.ek 

RC, 606 F.2d 25rk, 258 (8th Cir. 

1979); I&B. Guar. Co. v Citv of Akron_, 546 F.2d 201, 204 (6t.h Cir. 

19761). The NHA's stated purpose is to provide *a &cent hcme and a 

suitable living environment for every American family," 42 U.S.C. 

5 1441; ~GSZ~Z& 42 U.S.C. 0 1441a(a): 12 U.S.C. 5 170:.t, The text of 

I 236 does not include any prepayment right nor does it ever. 

implicitly reference one. Moreover, neither party has offered any 

evidence that in the, enqAn=nt; of § 236, Congress inkended t.o 

' The NHA was enacted in 1934 and has been subject to 
numerous amendments. The subsidized mortgage intere:;t progYam6 
at issue were created by 5 236, which is where we besrin auf 

analysis of congressional intent. 
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uarantee a prepayment right ‘or Bermit an owner to exit frart th= ._ 
5 , 

rovernment pkograin at'snarket rates. 3 . 
-, 

TWA then argues that if prepayment was not a gc!al, it Was 3 

@ethod'Congzess utilized to 'obtain private participation, which #as 

Aearly a goal of the NHA. Similarly;no legislative, history frm 

tiat time indicates that Congress intended prepayment to be an 

qortant method for obtaining private'participation, If anything, 

;he fact that Congress required a forty-year, instead: of a twenty- 

iear, mortgage indic&tes its"preference that o&era zlemain in <be 

?rc@ram for the’ entire forty years. Vikwed as, a whol.e, § 236 does not 

evidence' any ‘Concern, much less intent, by Congress t.hat pscpayment 

after kwent$ years be an esk&tial Induceinent in realizing the goal of 

increasing low income housing by private participation. 

Bec&use the 'right tj prepay was not part of 55 226, but was 

actually initiated by HUD through a regulation, the legislative , 

history of § 236 does little to inform the purpose of' anyJpxepayneat 

right. 

2. 24 C.F.R. § .221.524(aL 

Federal regulations cari preempt state and local laws. E&&&L 

spv- L x~aa v. dn la ,Puesta! 458 U.S. 141, 153-54 (1982)- “Where 

Congress has directed an administrator to exercise his discretion, his 

judgments are subject to judicial review only to determine r*hetber he 

has exceeded his statutory authority or qctec’arbitxarily: Jd, et 

153-54. Congress need not expressly authorize an agctncy to preemt 

state law. & Instead we should focus on whether f.1) the agency 

12 
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want to preempt the relevant state law and (2) such action ms vithin 1 
:he scope of the agency's delegated-,authority,'. Id. 

‘.‘J 

24 C.F.R. 3 221,5249 does not clearly state any intent by SEXY ;O 

zeempt state law. Boreover, beyond the.actwl ,text, both pzt:Los 

qree that there is *scant legislative history behind HUD’s 

regulatiori.' Pl.'s Supp. ,Brief, p;6. Upon cloie review, no 

:ontenporaneous legislative histozy exists that <indicates HUD'S intent 

:o prewt relevant state laws, such as LARSO, 

J Although 'WWA~~a6rjertk~'this section on ita’face demonstrate:3 the 

requisite intent, TOPA fails to distinguish between's right to pz~pay 

snd thereby exit the federal program, ‘and the :right to ,prepay 81~1 /’ 

obtain exemption from local ordinances. This 'regulatik does m; 

provide any evidence of IiUD'.s intent. Co convey the latter right. 

TOPA has not borne Its burden. of 'showing that BUD's intent *vas to 

preempt local rent control ordinances when it promulgated 24 C.P.R. 

5 221-524. 

3. LIHPRBA 

a. Section 4122 

TOPA’S argument almost exclusively focuses on the text Df LIHPRHA 

and its legislative history, TOPA does not argue that 12 U.S.C. 

* The City argues that the BUD Secretezy is withlout 
authority to preempt state lawbecause the federal statute did 
not delegate "the authority to preempt local police Power 
reguiations after prepayment." Def.‘s Supp. Brief CE: 
Legislative History, p. 6 (emphasis in original). Hcwever, 'a 
pre-emptive regulation's force does not depen&on egress 
congressional authorization to displace state law.* pid. Fed. 
$9~. &-Loan, 458 U,S* at 154. Additionally, we neeC. not deeid+ 
this issue, as we find that 24 C.F.R. 5 221.524 does not preemp; 
LARSO. 

q $&g SUDTd, at p. 3, for the text of the regulation. 

13 
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i 412?(a) expressly preem.ptx,,LARSO. Xns,tead, under conflict 
'a J 

weentption, TOPA asserts $ha, b the preemption grovision'of § 4122($ is 
. . . 

midence of Congress' intent to Petit unfettered pmpayrnent with$k 

zhe overall,,statutory scbenk bf the NH+., a Jt. Bxjefing, g, I.51 

While both express and coliflict preemption turn on corqressional 

intent, under express preemption, "Congress' komA.nd is explicitly 

stated in'the'otatute's language,! where under conflict preemption, 

Jongress ' coumand is *implicitly contained in its stzucture and 

purpose.' See Gade v. p, 505 U.S. at 98 

{citations cnnittid) .' Beccuse'the,parties,are not relying upon express 

preempt$on, we must 1ook;beyond the languktge of LXHPIWA'S preemption 

clause to thwentire statutofy~f'rdmewdrk of the NHA rtnd LIHXREIA to 

determine if an unfettered right to prepayment was a goal of the NHA 

or a necessary inducement for private participation, See Mc&ronic, 

Inc. v. Lphr, SL8 U.S. 470,' 485-86 (1996). 

12 U.S.C. B 4122 reads in relevant part: 

(a) In general 
No State or political subdivision of a State may establish, 
continue in effect, cir enforce any law or reguktion tt.at-- 
(1) restricts or inhibits the prepayment of any rnoxCgar,e 
described in section 4119(l) of this title , . . on eligible 
low income housing . . . 

(3) ii k&kstent with any provision of this r;ubchapt.er, 
including any law, regulation, or other restrickian thi.t 
limits or impairs the ability of any owner of e:,igible low 
income housing to receive incentives authorized under this 
subchapter (including authorization to increase ,rental 
rates, transfer thc,hou8ing, obtain secondary f:.nanciq., or 
use the proceeds of any of such‘incentives); or 
(41 in its applicability to low-income housing :.s 1i.mit.ed 
only to eligible low-income housing for which the owner' has 
prepaid the mortgage, or teaninated the insuranm contrwt. 

Any law, regulation, or restriction described uulder 
paragraph (11, {2), (3)d or (4) shall be ineffec:tive ar;d dry 
eligible low-income housing exempt from law, regulation, ax 
rest&&ion, only to the extent it violates the provis5,ons 
of this subsection. 

14, 
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(bl Effect 
This section shall not prevent the establishment, continuing 1 
in effect, of enforcement of any law OY regulation,of zny 
State or political subdivision of a State not imonsistent: 

‘; 
-I 

with the provisions of this subchapter, such as any lath or 
regulation relating ,to . + . rent control . . . to the 
-tent such law or regulation is of general applicability to, 
both housing receiving Federal assistance and nonassisted 
housing. . 

NIPA. contends that this YEmguage clearly reveals Consrress’ intent to 

qwzmp~ “rent control ardinahcba like LARSO, which all.egedly inhibit 

the right to prepay and specifically target government funded 

?rojects.la '. 

TOPA also argues that LIHPRHA an&this language evidence 

2ongress’ broader goal to mmpensate owners + Pl , ‘s !;upp. Br ief , 

p. 10-12. * [Tlhe promise of the ability to raise rents,to narket 

L.evel, after 20 years'and'the opportunity to recoug their 

investment . . . nIOtiVated many of the owners like.T(IlPA to participate 

in the Federal low income hduring.program.’ Pl.‘s S\~pp. Brief, 

pp, 2-3.1L This MBA akgues that it was this bargain LIHPIWA 

attempted to effectuate by providing compensation to the owrers. sd. 

at pp. 10-12, According to TOPA, LXHPFMA provides this compensation 

=' The City srgutd that $I 151.02 uaad 151.06(c) isre lawrr of 
general applicabilir;y and therefore ,are not preempted. We r.eed 
not reach this issue at this time because we have coxicluded, on a 
separate basis, that tARSO is not preempted. 

" TOPA asserts that if properties are constrained by WiRSC, 
it will no longer be economically feasible 'to prepay HUD 
mortgages. Yet the owners only have an option to pmpay, with 
limited protection from certain tmes of local ordirxulces ajmed 
specifically at prepayment. LIHPRHA does not protect: against 
other conditions that would make prepayment undesirable. With 
only this limited protection, the owners decide whether to 
exercise their option to exit HUD programs or wfiethel: to cor.tinue 
to enjoy the one percent subsidized mortgages and ma:.ntain t.heir 
exemption from TLARSO. 

15 



Flpr 10 2002 8144 P. 18 
USDC .’ 4/Q/02 2:@ PAGE 17/2Q RightFAX 

1 

2 

3 

,4 

5 

6 

‘7 

6 

9 

10 

11 

12 

13 

18 

15 

1c 

1: 

II 

l! 

21 

2: 

2: 

2’ 

2, 

2: 

2: 

2; 

2! 

:hrough either the payment of incentives or ,the retul'n Of tl,e O@rSrS’ 
. .‘I’ ! 

right to 'p&pay, which prmitted owners .to charge max'ket rer.ts for'- 

:heir properties. Td, at 11. .: 
I 

'Howmer, TOPA mischayactsri'zes the breadth of LIHPIUfA znd its 

preemption clause. LIHBRHA only pexxitted prepayment: under limited 

conditions, a. e.u., 12 U.%C’. § 4108(a) . 3foreavf:r, the plain 

neaning of" $ 4122(a) and 4122(b),.when sead together, does r.ot 

par-tee owners market level rents or the unfettered right to prepay. 

Section 4122(a)(L)-(4), is litiited by 5 <4122(b), which stateE that laws 

of general.applicability are not piempte& a point which is conceded 

& lWA. Pl.'s 3upp. Brief, p. 7. However, rent,ccmtrol ox dinances 

of' general applicability may.reguire owners to charge be&%-market 

rents, thereby interfering with an omer's alleged r:.ght of 

%ompensation". Under section 4122(b) these laws art: not gxeeqted. 
.' 

Therefore, yen the plain,me&ning of § 4122(a) when read with the 

limitations of fs .4122(b) ,does not support a finding that Cor.gress' 

broadly intended to permit unfettered prepayment or guarantt!e all 

owners market level rents upon pzepayntent. Instead, LIXPlUK's 

preemption provision is drawn narrowly and must be read in the context 

of the entire act and its legislative history. 

b. LIHPhA !s Balance and Legislativt? History 

Et the time IJBPRIiA was enacted, Congress fearetl the tulenty-year 

prepayment right would result in the loss of hu.ndred:i of thmasar;dk of 

low income rental units. Sen. Rep. No. 101-625, at 31 (199(b). 

LIHPRHA wag a political compromise designed to 

16 
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provide a balanced national policy: one that improves 
tenant-based rental assistance but also expands the supply 1-i 
of ,affordable housing; one .that emphasiaed rehaCilitati>n of’:: 
existing housing but also supports construction and, - . 
acquisition where appropriate; one that targets fesourc2s.o:I :. 
the most needy but also recognizes the need to make decent 
housing more affordable to working families aqd first-time 
borne buyers. 

& at 19 .(emphasis in original). 

WeEalL, Congress attempW&to bahance the tenants' rights with ,:hose 

of owners. 136~Cong. Req. 20886 .(1990)... 

Although TOPA argues prepayment was integral to the NRA, as 

evidenced by LlKPRHA,f'..the Congressional record reve;.ls conflict on 

the issue .of ,tihether own&s had a contractual right to prepay. The 

H.R. 

21, 1990 House Conuaittee Report states: 

The, Committee conti&es to be concerned that where owners 
wish to prepay their mortgages tenants not be unduly ham&, 
The problem: confronting this Corrnaittee is how to balance th: 
public policy need to preserve housing for low income 
families wi,th perceived contractual rights,of the owners, 
particularly in light of the lack of production of 
affordable housing over the last ten years. There was sharp 
disagreement within the Conwittee about the issue of 
contractual rights. 3?ht. provisions of this bill take ido 
consideration the competing interests of the owners, th% 
tenants, and the Federal government. The bill, however, 
should not be construed to mean that the goverment favxs 
prepayment over preservation of the affordable housing 
stock . 
Rep. No. 101-559, p:. IS (1990). 

Instead of an unfettered right to prepayment, LIHPRHA offexd 

owners four, alternatives; (1) apply to HUD for additional in=en+ves 

I2 Ironically, TOPA asserts that LXHPFU~A, a program which 
has as its main purpose the preservation of low incon.e housing, 
is in fact unaxnbi$uous evidence that Congress intend+ to permit 
owners to prepay and exit the program after twenty years. The 
mere existence of ELIHPA and CIHPRM provide at least some 
indication that Congress did not intend for prepayxnect to be an 
unfettered right. In fact, Congress criticized, then President 
Bush's housing plan because it did not do enough to "avert 
prepayments and conversion to xnarket-rate housing in tight rent.%1 
markets, leading to significant tenant displacement. ’ s. R@Q. 

No, 101-316, p, 108. : 

17 
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.n exchange.for extending the low income use'testrict:ions fC#r the 
i-3 

lseful life of the property, 32 U.S.C. § 4109; (21 st*ll the Rro&,$k 
-_ ' .I. 

;o a qualified purchaser, '12 U.S.C. 5 4110: (31 prepay the nartgaqe _. 
12 u.slc. 5 4108: or (4) remain in the grogram. 

c ., 
&pan HUD approvdl, 

rti.thout any additional fnsentives,. 

The ,first *three alternatives required owners to create an action 

plan for HUD appkoval. For- example; Congress only authoriztd HUD to 

approve prepayment upn a written finding that the p1.a.n of ~cti,cn 

would not (1) "materially incsease economic hardship for cux.rent 

tenants," (2) increase rent@,above a' predetermined pc!rcentac_'e of the 

tenant's income, (3) '%w$untaxily displace cument cenantc where 

comparable and affordab1.e housing is ‘not readily available,’ and 

(41 materially affect the ava3lability of comparable, vacant, decent, 

safe, and sanitary housitig. 12 U.S.C. 3 4308(a). .Ou-n~x,s electing'to 

prepay in low-vacancy areiir were also~requ~red to per&t terants to 

remain for a period, of three years at the rent levelI, existing at the 

time of prepayment, exaept for increases to cover higher opcxating 

cost5. 12 U.S.C. 05 4113(l), (3). These requirementz and 3 imitations 

wexe meant to protect tenants and the avajlability 01: low ircome 

rectal housing. 

To balance the rights provided to tenants, same concessions were 

given Co owners, LIHPRHA included additional incent:.ves thz.t provide 

&merS greater returns if they committed to low incorle housing for the 

useful life of the property. These incentives helped comper,satE 

owners and ensured the property could be properly, mxntaibcl. See 

12 U.S.c, s$j 4109, 4112. 

AS part df this balance, owners who prepaid went prmickd uith 

limited protection from local laws that explicitly tmgeted prqerties 

1.8 
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'repaying under LIHPRHA. Congress wanted to protect owners whc 

Irepaid from state 'or local prepaymenk penalties, imluding criniiicirl 

;anctions. &t& 12 W.S.C. S 4122(a)(4): see e.g. u PresemrZ&&i,'i\nd' 

lraavnwint fssues, Hearing on H.R. 1180 B_eforetheB~abm\.Gn 

- -a. Facet -Urban Af,fair$, lOlst Cong. '165 (1990) (statement 

>f Charles Edson, Counsel, Natio=lal Leased Housing ASSociatj.on). This 

Limited preemption clause. tieciired. the owners' ,pirepayment ric_rhts and 

mintained the, delicate balance of LIHPFW4. 

In light of this desired balance, the @,reemptio!l claust! was I 

narrowly drawn. As noted above, state and local law:; of general 

spplicability ate not preempted.: Moreover, the scope? of pmwtion is 

limit&d to the ,extent that .a law actually coxiflicts,rvith f (:122(a).13 
.' 

Overall, LIHPRHA'r preemption language~indicatw 'a 1imLteC intent 

to preempt state and local law. However, LJHPFtHA on:!f reprc!se.nts one 

aspect of,the Congressional scheme under the NHA. The'ref ore, 

LIHPRHA's preemption cl&se must be examined albngsicie of HOPE, which 

subsequently negated the preemptive effect and prepqment lxnitations 

of LIHPRHA. 

I3 Representative Carper's statement explairdng the puxqost! 
of the preemption clause reinforces this view: 

The first thing that we want to do - we believe in our 
cmunittee print that we have preempted too many State'imd 
local laws. we have given certain privileges and certilin 
rights to the owners of these affected propertilrs that thy, 
do not desenre, 9nd our amendment simply says that the 
owners of these properties will face those sgec.ial burcbns 
if they prepay. By the same token, they wi 11 hme no 
special advantages. 

13’6 Cong. Rec. 10886 (1990). 

19 
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HOPE lifted LIHPRHA's restrictions by'pennittin(l owners to P&W .: 

mmided they agreed not, to increase rents for sixty days. S&z H;@. 

Lep. 2099 (1995). HOPE azad,its legislative history do not clearly 

Explain whethei: it is' simly another aspect of LIHPRHA's balance of is 

M entire dismantling of LIHEWA and its restriction!; .‘* 

TWA .cantends that HOPE was simply a continuation of hkPRHA’s 

rwo-part program to compensate owners either through incentjves or the 

:ight of. prepayment. Pl.'s,,SupP-Brief, p. 12. In the mid 199Os, 

Zongress stopped funding LIHPRHA action blans, and otmers were no 

longer able to obtain additional incentives. TOPA contends that while 

the first cmtponent of LIHPRHA w8& dismantled due to lack of' fuzding, 

:ongress preserved the right to compensation through pmpayment, which 

l' Without any legal authority, the City contend.3 that 
LIWPRHA has, been impliedly repealed because it no longer rec:eives 
federal funding. The express statutory language of 1i6PE docts net 
repeal LIHPPXR. A statute may be repealed by implicrition ir: 
certain narrow circumstances, but "[i]t is . . . a cudinal 
principle of statutory construction that repeals by :.mplical.ion ' 
are not favored.' Radzanower v. Tourho Ross & Co., 6126 U.S. 146, 
154 (1976) (cmotinq U ited Skates v. Uni_tsd Co&&2 n ntzll mna 
Corp., 425 U.S. 164, 168' (197611; see also Luian-&&?&ariz v. 
m, 222 F.3d 728, 743 (9th Cir. 2009). Repeal by irqdication 
may occur: 

(1) where provisions in the two acts are in 
itrsconcilable confU.ct, the later act to the extent 01: 
the conflict constitutes an implied repeal of the 
earlier; and (2) if the 'lacer act covers the whole 
subject of the earlier one and is cleasly intended as i. 
substitute , . . + But in either cme, the intention oli 
the legislature to jepeal must be clear and maxfest. 

Radzanourer, 426 U.S. at 154. 
In this case, LIHPRWA and HOPE are not in compllzte 

"irreconcilable' conflict, and there is no clear Congressional 
intent. Uthough HOPE allows prepayment, and LIHPRHA restrjxts 
prepayment, certain propertFes still function under lrxHPRHA's 
scheme. 
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necessitates the maintenance of LIHPRHA's preemption provis:.on. fd. 
i! 

Ve di sagrek . - : 
. . 

HOPE makes no mention of LIHPRWl's pr@emptiOn C:LauSe. Rat1.e~ . 
. 

:han preserving LIliPRHA’s bargain. as TOPA assezks, tile legir;lative 

Cstory suggests that, for varying reasons, Congress dismanUe<. 

~,xHPRWA'B balance, thereby obviating the need for prl%mptiolL. 

At least some of the legislative hiStOm indikazes Con!rres$. was 

greatly concerned with the increased cost of HUD'S ll>w incorle hcusing 

programs and ,suL~'s discretionary spending. w Sen. Rept. :.O4-340( 

at * 6-7 (Sept. 13; 1995). Other sections of the legislatiw hizltoxy 

reflect the belief that LZHPEWA's scheme was unneces.;ary anci 

ineffective. 

During the mid-l980q, large numbers of mortgages became 
eligible for prepayment, causing concern that mlny ownc:rs 
would exit the program and result in a.shortage of project-. 
based housing stock . . , . The program should I>e elim.nat.c!d 
due to the inefficiency . . . . IT1 he incentive.o are being 
awarded CO owners $io may have no intention of 
prepaying . . r . ISIn today's real estate mark&, the 
prospect of widesptead prepayment bf mortgages is unlikely. 

H.R. Rep. 104-120, at "103 (1995); see also H.R. Rep, 104-1X0, 
at'* 103-04. 

Thus, it is far from clear that in enacting HOPE, Cozagress :3ou@frt to 

maintain LIBPRHA's balance, including its preemption clause. 

HOPE’s legislative history does not clearly support TU:?A'E; 

theory. The statements and coqeting goals in the 1tgislat;ve history 

indicate that, in fact, Congress may have considered LIHPRHA 

unnecessary. In any event, TOPA has not k&e its bxden o.I 

demonstrating clear congressional intent to comrey a;3 mfet':era<i 

Prepayrent right and preserve LIWPNiA~s preemption clause, 

21 
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8. TopA'. ~F&SlIlre to lbeet Ita Buz&m 

mp~ has extracted isolated sections from the 1egiSlat.W t.i&ry -. 
7.: 

.o demonstrate that prepayxYEnt was a Congressional gOa Of 41 nE-W3UIT 

nducement for private participation. I see, e.s;, Pl. '6 Sup]>. LrLef’ 

-et Qxmmmental Intent,.,.pp. 4-5 (quoting Secretary ':ushing 6 

:estixnony.to the House Subcomittee on Kousing and Cmmunit!~ 

kvelopment regarding prepayment rights). Other por,:ions o:i the ; 

.egislative history indicate Congress gasnot concerned with 

repayment, and the primary goal was providing affomiable housjrrg. 

B 136 Cong. Rec. s14089-01 (1990) (statement of Smator Cz:anston) 

(stating that prepayment *was not a bargainfed] for ':erm. ownaI's did 

lot'pay consideration to, get that in the contract.")+ Themfort:, 

COPA'S submissions do not constitute clear evidence a>f CongxesFj ondl 

k-Rent. &!z g ' ed Sta .3 Elrlvt,l PY-c.t 

mencv, 971 F.2d 219, 227 (9th Cir. 1992) ("It is tb3 offical 

committee reports that provide the authoritative expzession of 

legislative intent . + . . ~Stray~comments by individ-la1 leg:.sl&t.ors, 

not otherwise supported by Che statutory language ot conanitf;ee 

reports, cannot be attributed to the full body that *roted on the 

bill.") (czuotinu In re Kelly, 841 F.Zd 908, 912 n.3 (9th CL:. 1$88)). 

The only clear Congressional goal that can be dlarived ;iron\ the 

various statutes, regulatione, legislative history, .md the overall 

struck&e of the WA is to provide low income housing. Al though 

mortgage subsidies were one method used by Congress md HUD art 

uweatricted prepamnt right is not clearly part of Congreijs' f.ntent. 

Sss suora, § IV(A) - 

Overall, the legislative history does not clearly and manj.liestly 

evidence Congress’ intent to provide for unfettered :?repaymnt or 
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uarantee owners market rental rates on their PrOperties+ .i mview of 
2 

IHPRHA and its history fndicates that prepayment was not a gO:t:. Ok? -. - ., -I. 
VM an essential incentive to the NHA as a whole. Rather, it mks'a 

. 
.brt-term remedy to a ,&en peikeived ne'ed, which has been cep\tcYated 

y HOPE.' Therefore, TOPA has failed to provide evidence of Coqress 

.ntent and has failed to'meet its burden to show preeraption. 

r. -a Qardene 

TOPA strongly relies upon v V. United. .St.&gg. 

58 Fed. Cl. 64 (19971, because it is.the only case t3 direcAy iiddress 

&ether the NHA and LiWPRJW preempt U&SO. .' 

A. Procedural IIietWY 

In Cieneaa ,Garaem Ii plaintiffs brdught claims agains: th? 

federal government alleging breach of contract, a. degrivatim o:i 

property in violation of: the Fifth Amendment, and an unlawf'>l 

administrative action. 33 Fed. Cl. 196, 202 (Fed. 21. 1993). The 

Plaintiffs had not prepaid or operated under ELIHPA or LXHPRW. 

Instead Plaintiffs asserted that the mere enactment of ELIH?A amI 

LIHPRHA breached the provision in an agreement between the >Wn(?iFs and 

HW!3 that permitted prepayment after twenty years. rd, at 235. 

Plaintiffs also alleged chat the restrictions constituted a Fi,fr;h 

Amendment violation because they prevented Plaintiffs from ,?utt+ng 

their property to profitable uses. & 

The trial court ,found that the plaintiffa entered into a 

regulatory agreement ang deed of trust with the federal govrrnrsxk. 

33 Fed. CT. at 20647. The agreekent obligated plaintiffs :o mstrict 

the use and management of their property in exchange for bezefk;s, 

including the right to prepay and be free from federal regulatim 

after twenty years. &at 207.' The court held that the gme:r;ment 
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breach& its c&tract with the plaintiffs upon the e3actmen: Of ELIHPA 
._ \ 

ind LIHPRHA.' & at 213. I ‘ 

Cieneoa Garde- XIXfs was devoted to the calculation Of darhigeS' 

1s a result. of the federal gove?mneat's.purported brtach of COnt:XZlct. 

)&Fed. Cl. 64. The govextient contended that the alleged cWt!;es 

;hould be reduced because LARSO limited the rents plaintiff;; wel-e 

petitted to charge. Id.. at 82. _ The court held LIHPRKA prazemz)i:ed 

LARSO, and therefore, the damages were not reduced. Zd. 

Cienma Q&ens IIx,was reversed by the Federal Circui; in 

Zieneaa G-s v. United States, 162 F.3d 1123 (Fed. Cir. L9981. The 

Federal Circuit found no privity of contract and therefore :‘I0 breach 

by the government. Thus,, issues of. damages and, LARS3 preeqtion were 

moot and not addressed. Upon remand, the trial court issue91 a partial 

sumn~ry.judgment in the ,governmect's favor dismissing the pLai.nl;iffs’. 

t&king& claim as unripe. Plaintiffs had failed to e&&t :he:x 

administrative remedies by not agplying to HUD fox incentives under 

LIHE'RHA. $!ieneua Gardens v. United State.& 46 Fed. Cl. 506 (20i)Q). 

On Appeal, the Federal Circuit found that applying to .3UD :ior 

administrative relief under FSIHPA or LIHPRHA would have bezn fIrtile 

because HUD lacked the discretion to approve prepayzxent of zhe:;c:, 

ptoj ec ts . 265 F. 3d 1237' (Fed; Cir. 2001). Therefore, the :akxgs 

claim was ripe. The court briefly discussed LAM0 preemptin fxcause 

the government argued EWD should have deterenined whether LA%0 was 

preempted. The governn\ent argued that plaintiffs failed to exhitust 

their administrative remedies because they did not request XUD ';o 

AS Cieneaa Gardens Ix, 37 Fed. Cl. 79 (19961, concerned 
defendant’s m6tion for partial sumary judgment and a cross 
motion for summary judgment filed by plaintiffs who had joined 
the action after the court decided Cienege Gardens I. 

24 



1 
. 

:mhe,the preemption issue first. tie court: found the p14rint::.ffs' 
. . , 

issues wexe ripe because'they could seek the trial court's , 7 -. 
.I 

jetemination of preemption instead of submitting thz quest.ion 1;~ H&. 

66,'zit 1247: The court did not address ,the validity of the trial ,“’ 

zourt's finding of preemption, stating * [ t]he present appea L does not 

require us.to mle upon whether LIHPRHA does indeed preempt LAMO:" 

j& at 1247. Consequently, the,appellate court did not affirm, nor 

did it reverse, the trial court's ruling on preemptim in Cieneqg v-s 

Wdens I& 38 Fed'. C1;,.64. . ., 

8. Preec&ion Aafdysio in Cie2maa Qw 

In cs, the trial. court held thot LXHP:U 

preexnpts~ IJiIlSO because: '(5) L~I‘HPRHA's express preemption prmit::.qns 

demonstrate Congressional intent to preempt LARSO; (21, MM) pmvents 

prepayment because below-market rents would diminish.cash flow cmd 

make it difficult to obtain refinancing; and (3) LASSO, interfems with 

Congressional intent to Permit prepayment as indicated in t:le 0lrigiWl 

contracts between the owners and HUD. 38 Fed. Cl. at 65-70. Che 

court's holding was premised on the assumption that owners :lad ;L 

guaranteed prepayment right, which was designed to induce 

participation in low income housing programs. & at 83 (",4 mxjor 

facet of the federal housing program was to permit owners t> prepay 

their mortgages after the 20-year anniversary date , . , . rhe!x 

significant expectations and inducements are inherent to th3 fc?cIeral 

scheme.'). 

While well considered, we find the court's opinion unpsrmmsive 

and respectfully disagree. First, on appeal, the Federal Circuit 

stated that no grivity of contract existed between the owners and HUD 

based on the deed of trust notes. cienecra Gardens v-Unite3 S:;stes, 
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62 F.3d 1123, 1133-36 (Fti. Cir. 1998). The &ourt found t:xit t:he 

prepayment ,tems relied upon 'by the Plaintiffs 'were contaixktd i.~ i:; 

riders attached to the deied of trust notes. These document: onxe nbt 

’ . Cnding on HUD because HUD was not ,a party to those agreemexs 

aerefore, m had no contractual relatsonship with the owners Lrith 

:esp&zt to prepayment right6. Id, at 1134-35. Second, the ccm!:ract 

Jetwean, the owners and WD‘the regulatory apeems%, did n-k lrlclude 

my prepayment term or Sght. Id. at 1131-32. BeCNW? ?IU3 hat1 no 

:ontractual relationship with the plaintiffs concemin~ a pregqment 

right and was not bound by any obligation to p&mit unfettered 

Prepay&nt, the court's reliance on the deed of trust notes and the 

regulatory agreements as evidence of Congressional intent t, paz:..mit 

prepuyment is no longer valid. 

With the exception of the language in 12 U.S.C. 5 4122(a). the 

opinion does not provide tiy support for the conclusion thaz 

unfettered prepaymnk was part of Congress' intent, The coxt noted 

&at LARSO’s allegdd 'interference with prepayment rights rstht?:: 

craftily attempts to +rcmvent t)re original i ntent of the fede:tal 

program and is thus contrary to the expressed intent of Con,grerx.' 

Id. at 67 (citing 12 U,S.C. §§ 4101(a), 4322) . However, tha 

legislative history does not clearly express a Congressional tir:knt to 

permit unfettered prepayment: or to allow owners to exit the federal 

program at market rates. & p~rq, B IV(A). Additionally, thqllc’ court 

did not address the limi,tations on preemption in 12 U.S.C. f 4L22(b) 

or the subsequent enactnient of HOPE.16 

I6 The court could riot have addressed HOPE, since Congress 
enacted it after the court'rendefed its decision. 
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Overall, we do not agree that LIHPRKA, viewed within t:ae CJwralI 

statutory scheme, providea a basis for the preemptioa of LAXSO. WC; 
. 

iind insufficient widence of Congressi&ial intent t> suppo:rt ‘a, .1, 1.1 ..’ 
xeempti,on in this situation. 

.1: 
Qfhough Cieneaa GarQns XII asmmes' 

qrepaymnt Was a *Congressionally intended” right, 39 Fed. Cl. <it 85 

1.16,’ we are unable to find clear evidence of that i5tent ix tht! %, 

24 C.F.R. 0 221.524, ELXWPA, LJHPPHA, HOPE, or their respective 

legislative. histories. &$ m, § IV(A). 

VT. Other defetnm-xaimttl W imfendant 

The City asserts that T.he statute of limitations expirlzd and that 

LIHPRHA does not provide a private right of action. Becausr we find 

that LARSO is not preempted, we need not reach these issues, 

VII. Q&8ositian ‘, 

TOPA has not adequately demonstrated that LIHPRJA, witjain !;he. 

statutory scheme of the NHA, preempts LARSO. In the altemrtim T0PA 

requests that it be pekittedl to charge the rental rates in the 1994 

W-approved action plan. TOPA offers no authority to .enfo::ce an 

approved but unfunded action plan. Accordingly, TOPS’s reglest. to 

have its rents fixed at the amount under the 1994 action p1.m iz; 

hereby DENXED. 
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Counsel Shdl contact the court clerk to schedule a telephmic I 
status conference with the court, within fourteen (14) days hereofjl to 

liscuss the status of this case in light of this ordex+&$hz 
: ( 
"I 

"199 .' 
:elephonic status conferepcq shall also include counsei~~or the "' 

bOtentia1 inCerVenOrS, Coalition for Economic Survival, Loucde:; Lara 

md Tai Park; 

IT IS so ORDERm. c / 
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